IKOHOMMNYECKASA HECOCTOATEJBHOCTB (BAHKPOTCTBO):
ITOHATHUE U ITPU3HAKHN

KBsATOBMY AHTOHMHA AJIeKCeeBHA
BUII — YHuBepcuteT npasa u coruaibHO-UH(POPMAIIMOHHBIX TEXHOJIOTHH,
JIOLEHT

HawnGonee BaXXHBIM WHCTUTYTOM PBIHOYHOW IKOHOMHKHU SIBJISIETCS WHCTUTYT
HYKOHOMUYECKOM HECOCTOSTENbHOCTH (0aHKPOTCTBA). AHAIN3 HAYUYHOU JTUTEpaTyphl
CBUJIETEIHCTBYET O TOM, YTO CPEIHM YUYCHBIX HET CIMHCTBA MHCHHA OTHOCHUTEIHHO
OTIPEJICICHUI TIOHATHIA «IKOHOMHUYECKAsI HECOCTOSITEIbHOCTRY) M «0aHKPOTCTBOY, a
TaK)kK€ O COOTHOIICHWHM yKa3aHHBIX KaTeropwii. Kpome Toro, y4eHsbIe
paccMaTpUBAIOT MHCTUTYT YKOHOMUYECKON HECOCTOSITEIBLHOCTH (OaHKPOTCTBA) C
Pa3HOOOPa3HBIX TOUEK 3PEHUS, TAKUX KaK: MPAaBOBasl, YJKOHOMHUYECKasi, pruHaHCOBas,
yhpaBiieHUecKas u JIp.

NHCTUTYT SKOHOMUYECKOM HECOCTOSATEIbHOCTH (OaHKpPOTCTBA) MOSIBUJICS B
naBHUE BpeMeHa. HopMel paBa, peryiupoBaBIliie B3aMMOOTHOIICHHS TOJDKHUKA U
KpeIuTOpa, MOSIBUINCH C BOZHUKHOBEHUEM YAaCTHOW COOCTBEHHOCTH, Pa3BUTHEM
TOPTOBJIH, T.€. C 3aPOXKJICHUEM PBIHOYHBIX OTHOILIIEHUH. B mepeBoie ¢ JaTHHCKOTO
CJIOBO «HECOCTOSITENbHOCTHY (imbecillitas) o3nawaer cmabocte u Oeccuiue, a
TEPMUH «OAHKPOTCTBO» MPOUCXOJUT OT JIATUHCKUX CJOB «cKambs» (bancus) u
«cloMaHHbIM» (ruptus). Mnu ot utanesHckoro «bancarottay, 4to B mepeBojie Ha
PYCCKMIA O3HAYAeT «CIIOMaHHAs CKaMbs». [lepBoHavyampHO OAaHKOM HMMEHOBAIAChH
CKaMbsl, yCTaHaBJIMBaeMasl B JIIOJHBIX MECTaX TaKWX, KaK PHIHKA U SIpPMapKH, Ha
KOTOPOH MEHSJIBI W POCTOBIIUKH TPOBOJMIN CBOM CHCITKH WU  OGOPMIISIN
nokyMmeHTsl. [locie Toro, xak Biagener] «0aHKa» pa3opsuics, OH JIOMal CBOIO
ckamblo [1, ¢.49]. CoOTBETCTBEHHO M3-3a HEBO3MOKHOCTH COBEPIICHNUS OOMEHHBIX
U IPYTUX CACJIOK CYOBEKT XO3SIICTBOBAHUS BIIOCIIEACTBUM TOJICKAI JIMKBUIAIINU.

B HayyHbIX TpyZax yYEHBIC-IOPUCTHI W DKOHOMHCTBHI 3a4acTyl0 He
pa3rpaHUYMBAIOT TAaKHUE TOHATHSA, KaK «IKOHOMHYECKash HECOCTOSTEIHLHOCTHY U
«OaHKpOTCTBO», paccMaTpUBAIOT WX Kak CHUHOHUMBI. Tak, A. A. Kopennas
T10JIaraeT, YTO TEPMHUH «HECOCTOSATEIHLHOCTDY XapaKTePU3yeT COCTOSTHUE TITyOOKOTO
¢buHaHCOBOTO Kpu3uca. [IpUMEHWTENbHO K JEUCTBYIOIIEMY 3aKOHOJATEIHCTBY
Haubosee 1menecooOpa3Ho UCTIOIb30BaTh TEPMUH «HECOCTOSTEIHLHOCTEY, HAUMHAS
CO CTaAWH BBEACHHUS COOTBETCTBYIOIICH MPOIEAYpPHI, MCIONb3yeMON B Jeie O
HECOCTOSITeTbHOCTU  (0aHKPOTCTBE), JO MOMEHTAa BBEICHHUS KOHKYPCHOTO
MIPOM3BOJICTBA, & TMOCJIE — PeYb MOXKET HATH O OaHKpoTcTBe. Takum 00paszom,
HECOCTOSATEILHOCTh — OTKpBITas, HOPHAWYSCKH 3apUKCHPOBAHHAS CUCTEMHAs
HEIJIaTeKeCIOCOOHOCTh, KOTOPYIO, OJHAKO, BO3MOXKHO TMPeoaosieTh (puHaHCOBOE
03/I0pOBJICHHE, MHPOBOE COIJAllleHue M T.1.), OAHKPOTCTBO € — COCTOSHUE
HEeoOpaTUMOTO (PMHAHCOBOTO KPU3HCA, KOTJIa TPOUCXOIUT PeaTH3aIis UMYIIIECTBA
JIOJDKHUKA B IIEJISAX TIOTallleHWs UMeroniencs 3agopkeHHoctu [2, c. 30]. B.O.
[Tononmonyno mnHImeT, YTO «OAHKPOTCTBO pacCMATPHUBACTCS KaK YaCTHBIMU,
HanOoJiee CEepPbe3HBbI CiIydail HECOCTOSTEIbHOCTH, KOTJa HEeCOCTOSTEIbHBIN
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JOJDKHUK ~ COBEPINIACT YTOJOBHO HAaKa3yeMble [IeSHHs, HaHOCAIME yiiepo
kpeauTopam» [3, c. 124—125].

Heo6xo1uMo OTMETHTh, 4YTO 3aKoHOJATeNbCcTBO Poccuiickoit deneparuu
MOHSTHUSL «HECOCTOSITEIBHOCTb» M «OAaHKPOTCTBO» pAacCMaTPUBAET KaK CUHOHUMBI,
T.€. IPU3HAET UX paBHO3HAUYHbIMU. Denepanbubiii 3ak0H OT 26.10.2002 Ne 127-03
«O HecocTOATeNbHOCTH (OAHKPOTCTBE)» CONEPKHUT 00a OSTU TEpPMHUHA Kak
TOXAECTBEHHbIE. (COrjJacHO CT. 2 YKa3aHHOrO0 3aKOHAa, HECOCTOATEIIBHOCTD
(0aHKPOTCTBO) — 9TO TPHU3HAHHAS APOWTPAXKHBIM CYJAOM WJIM HACTYNHBINAS B
pe3ysbTaTe 3aBepIICHUsT MPOIEIyphl BHECYACOHOTO0 OaHKPOTCTBA TpaKIaHWHA
HECMOCOOHOCTh JIOJDKHHMKA B TIOJHOM OOBEME YIIOBICTBOPUTH TPeOOBAHMS
KPEJIUTOPOB MO JICHEKHBIM 00513aTEIbCTBAM, O BBIIJIATE BBIXOJHBIX MOCOOUH U
(wnn) o0 oruiare TpyJa JMI, padbOTaAOIMKUX WIM PadOTaBIIMX MO TPYIOBOMY
JIOTOBOPY, U (WJIN) UCTIOTHUTH 00S3aHHOCTH 1O YIIaTe 00s3aTEIbHBIX IJIATEKEH.

CrnenyeT yka3aTh, UTO €CTh M HHASl TOYKA 3PEHUSL, OTHOCUTEIBHO COOTHOLIEHHUS
MOHATUH  «IKOHOMHYECKAass HECOCTOSTEIBHOCTHY M «OaHKpoTcTBO». Ee
npuBepKeHIbl AuddepeHupyIoT ykazanHble nouatus. B yactaocty, E. C. KOnosa
pa3rpaHUYMBAET pacCMaTPUBAEMbIE KATETOPUUM B LEJNSIX OTPAKEHUSA HX
(baKkTHYeCcKOro MpaBOBOTO COJIEPXKAHUS U MOTPEOHOCTEH MPaBOMPUMEHUTEILHON
MPAKTUKH: HECOCTOSITEIBHOCTh TOJKYETCS Kak ompeleieHHoe (HUHAHCOBOE
COCTOSIHUE JOJDKHUKA, a OaHKPOTCTBO — KAaK COBOKYIMHOCTb MPUMEHSEMBIX K
JOJDKHUKY MEp, TPEAYCMOTPEHHBIX 3aKOHOJIATENILCTBOM 0 OaHKpOTCTBE [4, c. 40].
N.B. ®ponoB cyuTaeT, YTO MOHATUSA «OAHKPOTCTBO» M «HECOCTOSATEIBLHOCTHY
cCleayeT pa3nensaTh, s Iededl 0ojiee TOYHOTO OmNpeAcsieHUusT (PUHAHCOBOTO
COCTOSIHUSI JIOJDKHMKA 1O OTHOIIEHHWIO K €ro JEHEXKHBIM KpeauTopaMm |
BO3MOXXHOCTH €T0 (JOJDKHUKA) JAIbHEHIIEro CyIecTBOBaHUs (IJ1s1 OopraHu3aIuii-
JIOJDKHUKOB) WJIM OCBOOOKICHHS OT Psifia IEHEKHBIX 00s13aTeNbCTB (J1s1 TpaxkaaH-
JIOJKHUKOB) [ 5, c. 24].

3akon Pecnyomuku benapych ot 13.07.2012 Ne 415-3 «O06 3k0OHOMHUYECKOU
HECOCTOATENLHOCTH (OAHKPOTCTBE)» pa3IuvaeT yKa3aHHbIE MOHATHA. Tak, MO
HYKOHOMHYECKON HECOCTOSATEIbHOCThIO TMOHUMAETCS «HEIUIaTeKeCTIOCOOHOCTD,
UMEIOIasi WK MpUoOpeTaronias yCTOWYUBBIN XapakTep, MpU3HAHHAS PElICHUEM
PKOHOMHMYECKOTO cyda 00 DSKOHOMHYECKONW HECOCTOSATEIBHOCTH C CaHaluen
JOJDKHUKA...». [IpoaHanu3upoBaB JaHHOE OINpeJeJeHue, Mbl BUJHUM, YTO
HECOCTOSITENIbHBIN XO3SMCTBYIOIINUM CYOBEKT MPU ONPEACIICHHBIX YCIOBUSIX MOXKET
MOTacuTh BCE JOJTHU MEpe] KpeIuTopaMy U B JTAJIbHEHMIIIEM OCYIIECTBISATh CBOIO
XO3IMCTBEHHYIO JEATEeIbHOCTh. BaHKPOTCTBO — 3TO «HEMJIATEKECIOCOOHOCTD,
MMeEIoIas WM MpUOoOpeTaroiiasi YCTOMUMBBIM XapakTep, MpU3HAHHAS PEIICHUEM
HKOHOMMYECKOTO CyJa 0 OAaHKPOTCTBE C JIMKBUAAIIUEH TOJDKHUKA — FOPUANYECKOTO
JuIa,  T[peKpalleHueM  JeATeIbHOCTH  JOJKHHMKA —  WHIWBUAYaAJIBHOTO
npeAnpuHUMATENA...». TO €CTh, BBIHECEHUE PEMICHUS SKOHOMHUYECKOrO CyJlia O
OAHKPOTCTBE CYOBEKTA XO3SHCTBOBAHUS BJICUET €TO JIMKBUAIHIO.

Heobxoanmo o6patutTh BHUMaHKE, YTO HEKOTOPHIE YUCHBIE HAPSAY YKa3aHHBIX
MOHSATUH OTEPUPYIOT €I M TAKUM, KaK HEIUIaTeKeCcImocOOHOCTh. OHU yKa3bIBAIOT,
YTO CHadajia HEoOXOJWMO  BBISIBUTH  HEIUIATEKECIIOCOOHOCTh  CyOBEeKTa
XO34MCTBOBAHMS,  KOTOpasi  BEIET  BIOCJIEACTBUM K  BO3HHUKHOBEHHIO
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HECOCTOSITENIbHOCTH, KOT/Ia TEPECTal0T YYHUTHIBATHCS MHTEPECHl TOCYyIapCTBa U
KPEIUTOPOB, M €CIM TaKOM CYOBEKT HE HMEET pealbHOW BO3MOKHOCTH
paccyuTaThCs C KpEAUTOPaMU, TO BCE 3aKaHYMBAETCA €ro 0AHKPOTCTBOM.

Crnenyer OTMETUTH, 4TO IPOeKT 3akoHa Pecyonuku benapycs ot 13 nexadps
2022 1. Ne 227-3 «O0 yperyaupoBaHUU HEIUIATEKECTIOCOOHOCTH» HE COACPKUT B
Ha3BaHUU JOKYMEHTa TEPMHUHBI «HECOCTOSTEIHLHOCTH» U «OAHKPOTCTBO», KpOME
TOTO, X ONpEIEICHUS MePEeCMOTPEHbI B JAaHHOM akTe. Tak, OaHKPOTCTBO — ATO
HEIUTaTeXKECTTIOCOOHOCTh JOJKHUKA, MpU3HAHHAS pelieHueM cyna,
paccMaTpUBAIOIIET0 SKOHOMHYECKHE Jela, O TMPU3HAHUM JOJDKHUKA -
IOpUJIMYECKOTO JIUIAa OAHKPOTOM M OTKPBHITHUU JIMKBUJIAIIMOHHOTO MPOU3BOJICTBA, O
MPU3HAHUNA JIOJDKHUKA - WHIAUBUAYAJIBHOTO TMPEANpHHUMATENS OaHKPOTOM C
MpEeKpaIeHuEM MpeANPUHUMATEIbCKOM NeSATEeIbHOCTU " OTKPBITUH
JUKBUJAIUOHHOTO MPOM3BOJACTBA. I[log  HECOCTOSITENBHOCTBIO MOHUMAETCS
HEIJIaTe)KECTIOCOOHOCTh JOJKHUKA, TMPU3HAHHAA PEIICHHEM CyAa O MpU3HAHUU
JOJDKHUKA HECOCTOSITENIbHBIM 1 BBEICHUH CaHAIIMH.

Jnst  npusHaHus CyObEeKTa XO3SWCTBOBaHMUS OAHKPOTOM HEOOXOJAMMBI
OTpeJIeICHHbIC TPU3HAKHU, KOTOPBIE TOJKHBI OBITH €My MPUCYIIIH.

B ropumnueckoil nuTeparype MOHATHE MPU3HAKOB SKOHOMHYECKOMN
HECOCTOATENLHOCTH (0AHKPOTCTBA) pa3IMUHbIE YUCHBIE OMPEEISIIOT MO-Pa3HOMY.
OpHu  yd4eHble, TOJ TMPU3HAKOM OaHKPOTCTBA MOHUMAIOT COBOKYITHOCTb
dbopMaIbHBIX W MaTepUANIbHBIX (DAKTOB, KOTOpBIE JAlOT BO3MOXKHOCTH CYIy
MPU3HATH JUI0 0AHKPOTOM WJIM CaMOMy OOBSIBUTH O HAJIMYUKM HECOCTOSITEILHOCTH
(6ankpoTtcTBa) [6, c. 53]. Jpyrue — cucteMy BHEHNIHUX XapaKTEPUCTUK JOJDKHUKA,
KOTOpBIE MO3BOJIAIOT MPEANOJNIONKUTh €r0 HECOCTOSATENBbHOCTD [7, ¢. 41]. Tperbu
MOJIararoT, YTO MPU3HAKU YKOHOMUYECKON HECOCTOATENbHOCTU (OaHKPOTCTBA) — ATO
opundeckue GakThl, KOTOPbIE BBOJAT HEOMPOBEPKUMYIO TPE3YMITIIUIO HATTUYUS Y
JIOJDKHUKA COOTBETCTBYIOIIETO SKOHOMHUYECKOTO COCTOSIHUS (HECTIOCOOHOCTU
yIOBIETBOPUTH TPEOOBAHUS KPEIUTOPOB). 3HAUCHUE TaKUX (PAKTOB COCTOUT B TOM,
YTO MMEHHO C HHMMHU 3aKOH CBSI3BIBAET BO3MOXXHOCTH HACTYIUICHUS TPABOBBIX
nocinencteuii.  [lpu3Haku ~ GaHKpOTCTBA  MOXXHO  paccMaTpuBaTh  Kak
UCKITIOUUTENFHBIE JIOKA3aTebCTBA HEIUIATEKECIIOCOOHOCTH, MMes B BHUJY, UTO
WHBIE JJ0KA3aTeIhCTBA TAKOW HETUIATEKECTIOCOOHOCTH KPEIUTOPOM MPEICTABISATHCS
HE MOTYT, a TAaK)K€ YTO MPU X HATMYUU HETUIATeKECITOCOOHOCTh MPEoiaracTcs
Y B TOM CJIy4dae, €CJIU €€ B ICHCTBUTEIBHOCTH HET [8, ¢. 27].

[Ipoananu3upoBaB pa3M4YHbIE MHEHHUS YUYEHBIX W 3aKOHOJIATEJIbCTBO 00
PKOHOMHUYECKON HECOCTOSTEILHOCTH OaHKPOTCTBE, MBI MOXKEM BBIJICIUTH
CICAYIONIME MPU3HAKU, MPUCYIIHE YyKa3aHHOMW KaTteropuu: 1) HECrnocoOHOCTh
JIOJDKHUKA B TIOJTHOM 00BbEME YIOBJIETBOPUTH TPEOOBAHUS KPEAUTOPOB MO CBOUM
JIGHSX)KHBIM ~ 00s3aTeNbcTBaM; 2)  HECIOCOOHOCTh  JIOJDKHMKA — BBITIJIATUTH
oOs3aTeNbHBIC TUIATEXKHM (HAJIOTH, COOPBI, MONUIMHBI WU T.1.); 3) YCTaHOBJICHHE
TaKOT0 POJia HECTIOCOOHOCTH YIKOHOMHYECKUM CYJIOM.

Takum o0pa3oMm, TPOAHATM3UPOBAB PA3TUYHBIC TOIAXOJB OTHOCHUTEIHHO
MOHATUH «IKOHOMHUYECKAsI HECOCTOATEITLHOCThY U «0aHKPOTCTBOY, MOKHO CIIETIaTh
CJIEAYIOIINI BBIBOJI, YTO YKa3aHHbBIEC MOHITUSI UMEIOT HEKOTOPHIE CXOJ/ICTBA, HA TOM
OCHOBAaHHMH, YTO M B OJHOM M JPYyroM CJIy4asx pedb HJET O HECIMOCOOHOCTH
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JOJKHHUKA yJIOBIETBOPUTH TPEOOBAHUS KPEIUTOPOB MO 00s3aTenbeTBaM. OTandne
JaHHBIX TOHATUH COCTOMT B TOM, YTO IKOHOMHYECKAs HECOCTOSTEIBHOCTh HE
SBIIIETCS KPUTHUECKHUM IOJIO)KEHHUEM JJIs JOJDKHHUKA, U OH CMOJYKET MPEOI0NETh
TSKEIYI0 (PUHAHCOBYIO CHUTYallM0, a OAHKPOTCTBO BBIPAXKAETCS B JIMKBUAALUU
JOJKHHKA.

B pesynbraTe NpOBEAEHHOIO HCCIEIOBaHUS TOHATUH «3KOHOMHUYECKAs
HECOCTOSITENIBHOCTE» M «OAHKPOTCTBO», MBI CUMTAEM, YTO YKa3aHHbIE IOHATHUS
HEOOXOJMMO pa3rpaHU4YMBaTh, TIOCKOJbKY B TOJOXXEHUU JOJDKHUKA TPU
SKOHOMHYECKON HECOCTOSITEIbBHOCTA M OaHKPOTCTBE HWMEIOTCS pas3jinyus B
3HAYUTEIIBHOU Mepe.

B COBPEMEHHBIX YCIIOBUAX pa3BUTHS X035CTBEHHBIX
(mpeanprUHUMATENbCKUX ) IIPAaBOOTHOIIECHUI Clly4yau SKOHOMMYECKON
HECOCTOATENLHOCTH (0aHKpOTCTBA) CYOBEKTOB XO3SMICTBOBAaHUSA JOCTATOYHO
pacnpocTtpaHeHbl. K coxkaneHuto, MmomoOHbIE Ciaydau OKa3bIBAlOT HETaTUBHOE
BIIMSIHAE Ha SKOHOMHKY I'OCYJapCTBa U HA )KU3HEACATEIbHOCTb I'PAXKIaH B LIEJIIOM.
B cBsi3u ¢ 3THM, cunuTaeM 1enecooOpa3HbIM, MPOI0JKATE padOTY 10 UCCIEI0BAHUIO
BOIIPOCOB,  CBSI3aHHBIX C  IIOHATHEM M  IPU3HAKaMd  SKOHOMHYECKOMN
HECOCTOSITENIbHOCTH (0aHKPOTCTBA) KaK HA TEOPETUUECKOM, TaK U Ha TPAKTUIECKOM
YPOBHSIX.
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