CEKIIUA 2
COBPEMEHHBIE TEHJEHIIAU PA3BUTHS OTPACJEN
YACTHOT O MTPABA

KPUTEPUY PA3TPAHUYEHMS IOTOBOPA TIOJKEPTBOBAHUS
JIOTOBOPA ITPEIOCTABJIEHUSI BE3BO3ME3/HOIA
(CTIOHCOPCKOIT) TOMOIIHA

AopamoBu4 Ouibra AjieKCaHJIpPOBHA
HanpronanbHbIN LEHTP 3aKOHOJAATEIHCTBA
U TIpaBOBbIX uccienoBanuii Pecriyonuku benapyce,
COMCKATEJIIb

[IpenocraBienre MOXKEPTBOBAHUN W CIIOHCOPCKOW TOMOIIM 3aTparuBaroT
MHOTHE c(depbl OO0IIECTBEHHOW KU3HU (00pa30BaTENbHBIN MPOIECC, YCIYTH
3[paBOOXpAHEHUs, COIMAIBHOE OOCTY>KMBAHHE, OXpaHa OKPYKAIOIIeH Cpepbl,
dbusnyeckas KyJibTypa U CIOPT, OKa3aHWe T'YMaHUTapHON oMoty u jip.) [1, c. 68].
ABTOpHsI padoThl «IIpaBoBOE perynupoBaHue 0JIaroTBOPUTEIHHOMN JESTEIHLHOCTH B
Pecny6iiuke benapych u 3a pyOe:kom» MUIIYT, YTO B IIPABE OJIHO U TO K€ SIBJICHUE
OTIPEJIEISIETCS] UCKITFOUUTENIHHO C TTOMOIIBIO0 OJTHOTO M TOTO K€ MPAaBOBOI'O TEPMUHA,
B Cllydae €CJIM MCIOJIb3YIOTCS JBa MOHATHS, TO MEpe]l HaMH HE OJIHO MPaBOBOE
SBJICHUE, a JIBa; CJIEIOBATEIbHO, €CIIM OBl 3aKOHOAATEIh MOCUUTANT HEOOXOIUMBbIM
YTOUYHUTh PETJAMEHTAIMI0 JOroBopa JaapeHus, To B Ykaze IIpesunenra
Pecnyonuku benapyce ot 1 urons 2005 1. Ne 300 «O mpenocTaBieHUM U
WCIIOJIb30BaHUN 0€3BO3ME3IHOM (CrIOHCOpCKoil) momoimy» (Hanee — Ykaz Ne 300)
WCITOJIB30Bal Obl JAHHOE TIOHSATHE, a HE TEPMHUH «IOTOBOPHI, CBSI3aHHBIC C
npeaocTaBiaeHueM 0€3BO3ME3THON (CITOHCOPCKOM) TTOMOIIHY [2].

besycnoBHO, maHHas TO3WIMA MMEET MpaBO Ha cymiecTBoBaHue. OJIHAKO,
TEOpEeTUYECKasi U MPaKTUYECKass 3HAYMMOCTh BOIIPOCa O pa3rpaHUYCHHUH JOTOBOPA
MOKEPTBOBAHMUS U JOTOBOpA MPENOCTaBICHUS O€3BO3ME3HOM (CIOHCOPCKOM)
MOMOIIIA, OOYCJIOBJICHHAs YCTAaHOBJICHHEM OEJIOPYCCKUM 3aKOHOJIATEIHCTBOM
pasNUYHBIX TpeOOBaHWM K OQOPMIICHUIO OTHOIICHUH TMOXEPTBOBAHUS W
crioHcopcTBa [3, c. 87], a TakKe HACTYIUICHHEM OTPECICHHBIX HEOIaronpusITHBIX
MPaBOBBIX TIOCIEJACTBUH B pe3yjbTaTe WX HapYIIEHUs, NPeaoIpeaeiseT
HEOOXOJMMOCTh  OTPEIACICHUS  KOHKPETHBIX  OTJIWYUTCIBHBIX  MPU3HAKOB,
CBOMCTBEHHBIX JAHHBIM IMPABOBBIM KaTETOPHSIM.

B kadecTBe OJHOTO M3 KPUTEPHUEB, IO KOTOPOMY CIEAYyeT pasrpaHuYHBATh
MOKEPTBOBAHWE M TIPEAOCTaBiIeHHUE O€3BO3ME3IHON (CIIOHCOPCKOM) IOMOIIIH,
CIIeTyeT yKa3aTh I1eJIb, Ha JIOCTHKCHUE KOTOPOI HAMPAaBIICHbI JCHCTBUS CTOPOH IIPH
3aKJTFOYEHUH JJAHHBIX JOTOBOPOB. J[0TOBOp MOKEPTBOBAHUS MOXKET 3aKIIOUYATHCS
TOJIBKO B OOIIETOJIE3HBIX IIENISIX, YTO TOBOPUT O HEKOMMEPUYECKOM XapaKTepe
JIOTOBOPHBIX IPAaBOOTHOIICHWH B JaHHOM oOiactu. B cBoro odepenp, aHamu3
comepxkanus 1. 2 Ykaza Ne 300, B KOTOPOM NEPEUMCIEHBI LEIH OKa3aHMS
0e3B03Me3THOM (CIIOHCOPCKOI) MOMOIIH, MO3BOJseT nudpdepeHpoBaTh UX Ha
CJIETYIONTUE TPYTIIIBI:
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1) oOmenone3npie 1menu (MOAJAEPKKA OpraHU3aIlui, OCYIIECTBIISIONINX
COL[MAJIBHYIO  3alllUTy HACEJICHWS, OKa3bIBAIOIIMX COLUAIBHYIO IOMOIIb
MajoO00ECIICUeHHBIM TpaXXJaHaM, TpaxIaHaMm, HYXIAIOUUMCI B TOJJEPKKE
rocyJapcTBa, JUIaM, KOTOpble B CHIIy CBOMX (U3MUECKHMX OCOOCHHOCTEH,
0COOEHHOCTEW MCUXO(PU3UUECKOTO PA3BUTHS U MHBIX OOCTOSITENICTB HE MOTYT
CaMOCTOATENILHO PEaTN30BbIBATh CBOM MpaBa U 3aKOHHBIE MHTEPECHI (OJIMHOKUM
MOXWIBIM TPaKJIaHaM, UHBAJIWAAM, BETEpaHaM BOMHBI U TPyAa, MHOTOJECTHBIM U
HETOJHBIM CEMbsIM, JETAM-UHBAJIUIaM, JIETSIM-CUPOTaM, JIETSM, OCTaBIIUMCS Oe3
NONEYECHHUS]  POOUTENEH, JpPYyrUM KaTeropusiM TpaxaaH, OIpeaeSIEHHbIM
3aKOHOJATEIbCTBOM); TMOJJEPKKA 3apErMCTPUPOBAHHBIX B  YCTAaHOBJIEHHOM
nopsake B PecnyOnmke bemapych peiaurno3HbpIXx oOpraHU3anuil; JTUKBUIAIUS
MTOCJEACTBAN YPE3BBIYANHBIX CUTYallM IPUPOJHOIO U TEXHOTEHHOT'O XApPAKTEPa;
pa3BUTHE 0CO00 OXpaHSEMbIX MPUPOJHBIX TEPPUTOPHUNA  (3AMIOBEIHUKOB,
HAIMOHAJIBHBIX MMAPKOB, 3aKa3HUKOB, MAMATHUKOB MPHUPOJLI) U T.1.); MOAJIEPKKA
MEPOIIPUATHN IO BBINOJHEHUIO FOCYJAPCTBEHHBIX ITPOrPamMM IO BO3POKIACHUIO U
Pa3BUTHIO CENIA;

2) CONCHCTBUE OCYIICCTBICHHIO TPEANPUHUMATEILCKOW  JESTEIbHOCTH
(cozmaHue M YKpeIUIeHHE MaTepuajbHO-TEXHUUYECKOH 0a3bl; MpHOOpeTeHne
CEJIbCKOXO3SIIICTBEHHOM TEXHMKM M (MJIM) 3alacHbIX dYacTed K Hell, roproue-
CMa304YHbIX MaTepHajioB, CEMsIH, YAOOPEHUHN, CPENCTB 3alllUThl PACTECHHM, MHBIX
TOBAapoOB (UMyIIeCTBa), pabOT, YCIYr, CBSI3aHHBIX C CEIBCKOXO3SIHCTBEHHBIM
IIPOU3BOJICTBOM);

3) 1menu, KOTOphIE UMEIOT TBOMCTBEHHYIO MPHUPOY, IIOCKOJIBKY MOTYT OBITh
HalpaBJeHbl KakK Ha JOCTHXKEHUE OOILENONe3HbIX, TaK U KOMMEpPYECKUX
pe3ynbTaToB (MPOBEACHUE HAYUYHBIX MCCIEJOBAaHUMN B paMKaX roCyJapCTBEHHBIX
HAy4YHO-UCCIIEI0BATEIbCKUX TPOTPAMM).

Pa3znuyHasi ueneBass HaNpaBIECHHOCTh AHAIM3UPYEMbIX IPABOOTHOLICHUI
oOycnaBiIMBaeT y4yacTHE€ B HHUX OINpPEIEICHHbIX CyObeKTOB. Tak, B 4YacTHOCTH,
MOJIy4aTeNIIMU TIO’KEPTBOBAHUS MOTYT OBITh TOJIBKO TpaXkJaaHe, OpraHu3aluu
3IpaBOOXPAHEHUS, YUPEXKACHHUS OOpa30BaHUSA, YUPEXKICHUS COLHAIBHOTO
oOCITy’)KMBaHUs, UHbIE AaHAJIOTUYHbIE OpraHU3alluy, 0JIarOTBOPUTEIIbHBIC, HAYUHbIE
opraHuzanuu, (OHIBI, OpraHu3alMud KyJIbTYphl M WHBIC OpraHu3alliw,
OCYILECTBISIOUINE KYJIbTYPHYIO ACSITENbHOCTb, OOIIECTBEHHbIE, PEITUTHO3HbIE U
WHbIE HEKOMMEPUYECKHUE OpraHu3anuu, a Takxke PecnyOonuka benapych u ee
aJIMUHUCTPATUBHO-TEPPUTOPHAIIbHBIC €IUHUIIBI.

JloroBop mipefocTaBieHUsT 0€3BO3ME3HON (CIIOHCOPCKOW) TIOMOIIM B
cootBeTcTBHH C II. 1 Ykaza Ne 300 MOKET 3aKI04aThCs FOPUIUYECKUMH JINLIAMU U
WHIUBUIYAIbHBIMU  nipeanpuHuMaTensiMu  Pecnyonuku  benapych, ¢ onHo#
CTOPOHBI, U OpPraHU3aLUSIMH, WHIAUBUIYAIbHBIMUA TpPEANPUHUMATEISIMU, UHBIMU
(bU3MYECKUMU JIUIIAMH PECITYOJIUKH, C IPYTOM CTOPOHEI.

JlaHHBIC TOTOBOPHBI OTIMYAIOTCS Takke mpeameroM. B Pecriy6iauke bemapych
CIIOHCOPCKast IOMOILb MOYKET OKA3bIBATHCS B BUJIE JICHEKHBIX CPENICTB, B TOM UHCIIE
B MHOCTPaHHOW BajIOTE, TOBAPOB (MMYILECTBA), pabOT, YCIyr, UMYIIECTBEHHBIX
npaB, BKJIIOYAs MHCKIIOYUTENbHBIE IIpaBa Ha OOBEKTHl HMHTEJUIEKTYaJIbHON
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coOCTBEHHOCTU. B KkadecTBe MOKEPTBOBAHHOTO HMMYIIECTBA MOTYT BBICTYIATh
TOJIBKO BEIIM U UMYIIECTBEHHBIE MpaBa.

[TockonbKy MOXEPTBOBAHUE SIBISETCS Pa3sHOBUAHOCTBIO JIOrOBOpa JapeHus,
3aKOHOJATENb TAKXKE HAJENUJ KEPTBOBATENd MPAaBOM OTMEHHUTHh COBEPIIEHHOE
MOKEPTBOBAHME B CJIy4yae HCIONb30BAHUS HMMYIIECTBA HE B COOTBETCTBUU C
yKa3aHHBIM Ha3HAa4€HHEM WJIM B Cllydae W3MEHEHUS Ha3HAYEHUs UMYILIECTBa C
HapyIlIEHUEM MpaBWi, YCTAaHOBJICHHBIX B M. 4 cT. 553 ['paxxgaHCKOro Kojekca
Pecnybnuku benapych. be3Bo3mesnHas (CIOHCOpPCKast) TOMOIIb HPEIOCTABISACTCS
0€3BO3BpPaTHO, YTO TOBOPUT O TOM, YTO JIUILIO, KOTOPOE MPEAOCTABISET NaHHYIO
MIOMOIIb, HE HA/IETICHO MPAaBOM €€ OTMEHUTb.

VYkaz3 Ne 300 K CylmecTBEHHBIM YCJIOBHUSAM JIOTOBOPA NPEIOCTABICHUSA
0e3BO3ME3JHOM (CIOHCOPCKOI) MOMOLIM OTHOCHT YKa3aHWE Ha: OpraHU3alMIo,
WHANBUAYAIBHOTO  TPEANPHHUMATENS, TMPEACTABISAIONIET0  0€3BO3ME3AHYIO
(CTIOHCOPCKYI0) MOMOIIb, MOJy4aTes TakoW MOMOULIM; pa3Mep (CyMma, pacyer
CTOMMOCTH) OKa3bIBaeMOM 0e3BO3Me3/IHOM (CIIOHCOPCKOM) IIOMOIIH; IIeJb
IpeaoCcTaBiIeHNs 0€3BO3ME3THON (CIIOHCOPCKOM) MTOMOIIM; BHJIBI TOBApOB (padorT,
yCIIyT), KOTOpble OyAyT HpUOOpETeHbl Ha JIEHEXHbIE CPEJICTBAa O€3BO3ME3THON
(CTIOHCOPCKOI) MOMOUIH; MOPSIIOK HPEACTaBICHUS MOJIydaTeneM Oe3BO3ME3IHOM
(crioHCOpCKOI) MOMOIIM (32 MCKIIIOUEHUEM IMojydareiael — (pU3M4ecKuX JInN)
OpraHu3alluy, THAUBUAYAJIbHOMY IPENPUHUMATEIIO, OKa3aBIIUM TaKylO TOMOIIIb,
OTYETa O €€ IICJIEBOM HCIOJIh30BAaHUH; CBEICHUS 00 OKa3aHWHM OE3BO3ME3IHOM
(cIOHCOPCKOIT) MOMOILY B YCTAHOBJIEHHBIX Mpeeaax — sl OpraHoB, OpraHu3alu,
nepeunciieHHbIX B 1. 9 Ykaza Ne 300; nHbBIE yCIOBUS, OMIPEACIICHHBIE COTIAICHUEM
cTopoH. CyIIeCTBeHHBIMU yCIOBUSIMH JOTOBOPA MOKEPTBOBAHUS SABIISIECTCS YCIOBUE
O TIpeIMeTe JOTOBOpa, a TAKXKe O ILIETH MCMOJb30BAHUSI UMYIIECTBA B CIydae
MOKEPTBOBAHUSA €T0 (DU3MUECKUM JIUIIaM.

B 3aBHUCHMMOCTM OT TOro MOMEHTa, C KOTOPOTO JOTOBOpP CUUTAETCS
3aKJIFOUEHHBIM, JIOTOBOp OKa3aHUs 0€3BO3ME3AHON (CHOHCOPCKOW) IMOMOIIU
SIBJIIETCSL TOJBKO KOHCEHCYaJIbHBIM, IOCKOJIBbKY B CHUJy MPSMOTO HOPMAaTHBHOI'O
3aKpEIUICHUsI  <«JIOTOBOP  TPEJOCTABJICHHUS  0e3BO3ME3NIHON  (CITOHCOPCKO)
NOMOIIM, ... CYMTAETCs 3aKJIIOUEHHBIM C MOMEHTa €ro COIJIacOBaHUs B
YCTaHOBJIEHHOM HOpPSAKE, IPYrHue JOrOBOPHI MPEIOCTaBICHUS TaKOM MOMOIIHU — C
MOMEHTa MX IOANMCAHUS, €CITU WHOE HE OmNpeAesieHO ['pakJaHCKUM KOJIEKCOM
Pecniyoniuku benapycb». [loxkepTBoBaHMe, SIBISSACH Pa3sHOBUAHOCTHIO J0TOBOpa
JapeHus, MOXKET ObITh KaK peabHBIM, TaK M KOHCEHCYAIIbHBIM JIOTOBOPOM.

Takum o00pazom, ompeneneHHe W UCCIEIOBaHWE TPU3HAKOB JOTOBOpA
MOKEPTBOBAHMUSI U JOTOBOpa MpPENOCTaBICHUs 0€3BO3ME3THON (CIOHCOPCKOM)
MIOMOIIH JTa€T BO3MOXKHOCTh KBATH(PHUIIMPOBATH UX B KAUECTBE CAMOCTOSTEIBHBIX
IPa)XXTaHCKO-TIPABOBBIX  JOTOBOPOB, MMEIOMIMX CBOM MpPEIMET, CTOPOHHI,
CYLIECTBEHHbBIE YCIOBHSI, LIEb 3aKIIOUCHHUSI, COJIEPIKaHHUE.
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HAYAJIO ’)KN3HU KAK OCHOBOIIOJIATAIOIINNA KPUTEPUI
3AIIUTHI THTEPECOB HEPOJUBIIEIOCS PEFEHKA ITPH
NPUMEHEHUWU BCIOMOT ATEJIBHBIX PEITPOYKTHUBHBIX
TEXHOJIOTUM

AvmuHoBa ®apuga MaxmMaiaMHMHOBHA
Poccniicko-Tamxukcknii CaBIHCKAM YHUBEPCUTET,
KaHAUAAT IOpUINYECKUX HAYK, TOLEHT

OOmenpu3HaHHBIM SIBIIIETCS TOT (DAaKT, YTO TMpaBa YENOBEKA SIBISIOTCS
BBICIICH IIEHHOCTHIO JIIDOOTO JIEMOKPATUYECKOT0 rocyaapcTa. Kaxapiii 4enoBeK B
COOTBETCTBHM C 3aKOHOJATeIhCTBOM PecmyOmuku Tamxukucran, Kak H3BECTHO,
HaJIENSeTCSl OCHOBHBIMHM IIPaBaMU C MOMEHTAa POXKIECHHS, OHU HEOTAECIUMBI U
MPEKpaIaloTCd TOJbKO co cMmepThio Jnuna. Konctutyuus Tamxkukucrana,
3aKpeIIIeT MOJIOKEHUE O TOM, UYTO «OCHOBHBIE IpaBa W CBOOOJBI YEIOBEKa
HEOTUY)KJAeMbl M IIPHHAJICIKAT KaKIOMY OT pokaeHus» [1], uTo o3Havaer CBsA3b
MEXJIy  MOMEHTOM  POXICHUS U BO3HUKHOBEHHUEM  YEJIOBEUYECKOU
npaBocnocoOHocTu. Crenyer 3aMeTUTh, 4YTO OOJIBIIMHCTBO CTpaH MHpa
MPUJICP)KUBAIOTCS MUMEHHO 3TOM MO3uIMU. B CBOIO odepedar mpaBOBOWM CTATyC
HEPOAMBIIETOCs peOEHKA HA CETOAHSIIHUN IEHh BO MHOTHX CTpaHaX, B TOM UYHUCIIe
1 B TaJKMKUCTaHE TaK U OCTAJICS 10 KOHIIA HE ONpeIesiEHHbIM. B CBSI3U ¢ 3TUM, Ha
CETOIHSIITHUN JIeHb OCTa&TCs aKTyaJIbHBIM BOIMPOC 00 OMpEeTIeHUH MPaBOBOTO
cTaTyca peOEHKa, HAXOJSIIEToCs B yTpoOe MaTepH, 4TO OOYCJIOBJICHO OOJbIIe
MPAKTUYECKON COCTaBIIAIONICH MPOOJIeMbl, OO0YCIOBICHHOW HEOOXOAMMOCTHIO
OXpaHbI 1 3alUTHl HHTEPECOB HEPOIUBIIIETOCS PeOEHKA.

Tamxukuctanckuit yu€usiii M. X. baGamkoHOB cripaBeyIMBO OTMEUYAET, YTO
onpeJieJIeHHe MOMEHTA Haualla YeJI0BEYECKOW KM3HU UMEET 3HAUEHUE HE TOJIBKO B
KadyecTBE (PU3MOJOTMUECKOTO TOHSITHS, OMpeAesionero (akTUYeCKoe Havayio
($bU3MOIOrNYECKON )KM3HU, HO TAK)KE€ UMEET U MIPaBOBOE 3HAUYCHUE, OMPECIIssl IPU
ATOM Ha4yaJio MPaBOBOM JKU3HU JIULIA [2].

B cootBerctBuu ¢ Hopmamu Kopgekca 3apaBooxpanenust PecnyOnuku
TamxukucTan, peOEHOK, HaAXOIAIIUNCS B yTpoOe MaTepu sBISIETCS €€ COCTaBHOM
yacThto. C OOHOW CTOPOHBI TAKOW TMOJXOJ 3aKOHOJATEJNsl SIBJISIETCS BIIOJIHE
000CHOBaHHBIM, IOCKOJIbKY IPU3HAHKUE HEPOAUBILIETOCS peOEHKa CyObeKTOM MpaBa
MOBJIEKIO0 OBl 3a CO0OM BO3HUKHOBEHHE psAa WHBIX CJIOXKHBIX TIPABOBBIX
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