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M.B. Ilemposa
BUII (Moruies)

OCITIOPUMBIE CHAEJIKH B I'PAXIAHCKOM IIPABE PECITYBJIMKHA BEJIAPYCb:
ITOHATHUE U BUbBI

Hepenko cnenka oka3biBaeT Ha OOIIECTBEHHBIE OTHOIICHHS COBCEM HE TOT 3(deKT,
KOTOPOT'0 HAMEPEBAIUCH JOCTUYD €€ ydacTHUKH. Clenka — MOHATHE CYTy0o0 I0pUANYECKOe, U
OHa MOKET MPOTUBOPEYUTH TEM MUJIM UHBIM HOpMaM, YCTaHABIMBAEMbIM 3aKOHOIaTE€ILCTBOM.

B ycnoBusiX pPBIHOYHOM CHCTEMBI XO3SIMCTBOBAaHMUS CHEJIKA ONOCPENYET IHMHAMUKY
IpaXJAaHCKOTO 00opoTa B 1enoM. [Ipu3HaHue cHEeNKH HEACHCTBUTENBHOW Kak CIOCO0
BOCCTAQHOBJICHUSI HAPYIICHHBIX TPaB aKTUBHO HCTOJB3YETCS CYOBEKTaMH TPaKIaHCKOTO
npaBa. CyIiecTBYET HEbIN psii YCIOBUM, MPU HECOOTIOICHUH KOTOPHIX MOKHO YTBEPKIaTh,
YTO C/EJIKA HE COCTOSIIACh, a ’KeJaeMble ITPABOBbIC K IKOHOMUYECKHUE MOCIIECTBUS HE ObLIN
AOCTUTHYTHI [4, €. 115].

Cnenka sIBIsieTCS HEICUCTBUTEIBLHOM IO OCHOBAHUSIM, KOTOpPHIC YCTaHOBJICHBI
3aKOHOJATEILCTBOM, B CHJIy TPU3HAHUSA €€ TaKOBOW cyaoM (ocmopumasi cienka) Ju0o
HE3aBHCUMO OT TaKOTO MPU3HAHUS (HUUYTOXKHAS CIEIKA).

HeneiictBuTenbHasi cleika — 93TO CHENKA, KOTOpas HE MOPOXKAAET KEJIaeMOro
CTOpPOHAMHM MPABOBOTO PE3yJIbTaTa, a MPHU ONPEEICHHBIX YCIOBUAX BICYET BOZHUKHOBEHHE
HEOIaronpUsITHBIX JIJII CTOPOH TTOCIICICTBUN.

CymiecTByeT HECKOJIBKO KiacCHU(UKAIMK HEICUCTBUTENBHBIX caeloK. OaHa u3 HHUX
MOApA3JEsieT HENCUCTBUTENbHbIE CIENKM 10 TOPOKYy OJHOTO M3  BJIEMEHTOB
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NEUCTBUTENBHOCTH clIeIKH. COOTBETCTBEHHO HEACHCTBUTENbHBIE CHIEIKA M0 JTaHHON
KJIacCU(pUKALMU TOIPA3ACIIAIOTCA Ha: CACIKH C TOPOKAMHU COJIEPKaHUs; CIACIKH C TOPOKaMU
(bOpMBI CHENKU; CACTKH C MOPOKAaMU BOJHM M BOJEH3BSBICHHUS CTOPOH CHENKH; CIEIKHU C
MOPOKAMH CYOBEKTHOTO COCTABA.

Hcxons w3 BTOpoH KilacCUPUKAUM HEICHCTBUTENbHBIE CHEIKUA JENATCS Ha
HUYTOXHBIE U OCLIOPUMBIE.

HuutoxxHasg caenka — chenka, HE HECyllas HOPUAUYECKUX IIOCIEICTBMM U HE
TpeOyromasi JTOKa3bIBaHUSI CBOEM HEAEHCTBUTENBHOCTH B cylae. O HHUYTOXKHOCTU CHAEIKU
MOJKET 3asBUTh CTOPOHA CIIEJIKH, a B IIPEYCMOTPEHHBIX 3aKOHOM CIIy4asiX TAKXXe UHOE JIULO
IIyTEeM IPEABABICHUSA UCKA O IPU3HAHNUU TAKOW CIEIIKU HENECHCTBUTEIBHOM.

Ocnopumasi  chaenka —  CcAelIKa, MOPOXAAroUas MpPaBOBbIE  IOCIEIACTBUSA
JNEUCTBUTEIBHOMN CIENKH, HO IO TPEOOBAHUIO HCTLA B Cy/1€OHOM MOPSAIKE ITH MOCIEACTBUS
MOTYT OBITh aHHYJIUPOBAHbI, B CHJTy IPU3HAHUSA CIEJIKU HEACHCTBUTENbHON. JlaHHas cienka
COBEpULIAETCS FOPUINYECKMMH JIMIIAMHU B IPOTUBOPEUYNH C LHEIBIO UX AEATEIIBHOCTH U CIEIIKH,
COBEPILIEHHBIE 0€3 CIENUaIbHOTO Pa3pelIeHHs (JIMLUEH3UH ), €CITU AaHHBIA BUJI I€ATEIbHOCTH
MO/JICKUT  JIMUEH3UPOBAaHMIO. Takue COEIKM MOryT OBbITh  MPU3HAHBI  CYJOM
HE/ICHCTBUTEIHLHBIMU C IPUMEHEHHEM JIBOWHOU pecTutyiwH [3, C. 22].

Ocnopumas crieika — corjiameHue, KOTOpoe MOXKET ObITh HE MPU3HAHO CYAO0M, €CIIH:
CTOPOHBI BBIILIU 3a Mpeebl CBOUX MOJHOMOYH, ObUIO 3aKI0YEHO OOMaHHBIM IyTEM WJIH
NPUMEHEHUEM HACUJIbCTBEHHBIX METOJ/IOB, OJAMH U3 YYAaCTHUKOB CAEJIKHU ObUI IOJ BIUSHUEM
HapKOTUYECKUX WJIM CIMPTHBIX CPEACTB, 3aKIIOYEHO HECOBEPIICHHOJIETHUMHU O€3 coriacus
Ha D3TO pOAMUTEJEH, COBEPIIEHO B CUTyalUd 3a0yXKIEHHS, MEIIAIOIIEro INOHUMATh
IIOJIOKEHUE JIEJI, UMEETCS APYrO€ OCHOBAHUE OCIIOPUTH COTJIALICHUE.

OcrnopuMble CHENKHA COBEPIICHBI: HEYIOJHOMOYEHHBIM JIMI[OM; COBEPLIECHHBIE IOA
BIUsiHUEM 3a0yxkaeHus. OIHAKO ClelyeT MOMHHUTh, YTO 3a0yKIaThCAd CTOPOHA MOXKET
OTHOCHUTENBHO MPUPOABI CHEIKH, TOXKIECTBA WM TAKUX KayeCTB IMPEIMETA, KOTOPBIE
3HAYUTEIBHO CHUKAOT BO3MOXKHOCTh €T0 UCIIOJIBb30BAHMS 110 Ha3HAYEHUIO [4, C. 67].

[Io MHEHMIO psila aBTOPOB, OCIIOPUMBIE CHEIKH HENb3s pacCMaTpUBAaTh B KauyeCTBE
CHEJIOK, 0oJiee TOro, UX CleAyeT OTHOCUTH K mpaBoHapymeHusM. Tak, I'. @. [llepmeneuy
YKa3bIBaJl HA TO, YTO «IOPUANYECKOM CHIEIJIKE IIPOTUBOIIOIIAracTCs PABOHAPYILIEHHUE KAK TAKOE
IOpUAMYECKOE IEHCTBUE, KOTOPOE XOTS U BJIEUET 32 COOON I0pUINYECKUE MTOCIEICTBUS, HO HE
Te, KOTOpBIE JKkejao oy [5, ¢. 125].

Jpyrue aBTopbl pacCMaTpUBalOT OCIIOPUMBIE CACIKU B KauecTBe caesiok. Kak ormedan
. M. 'eHKHH «1TpaBOMEPHOCTH MUJIM HEMTPABOMEPHOCTD JICUCTBUS HE SBISETCS HEOOXOITUMBIM
9IIEMEHTOM CJICJIKH, & ONIPE/ICIISCT JIUIIb T¢ WIH APYTHE MOCIEACTBHs caeaku» [2, €. 50].

Kommnpomuccayro nozunuio 3anumaet H. B. PabunoBud: ¢ oiHO# cTOpOHBI, OcTIOpUMast
CHENKA SIBISETCS CHEIKOM IO CBOEMY COJEPKAHHMIO M HAIPABICHHOCTH, HO B TO € CAMOE
BpEMs M IPAaBOHAPYILICHUEM, TaK KaK OHA HApyLIAET HOpMY IpaBa.

[To oOuiemMy mpaBuily HEACHCTBUTENbHBIE CACIKU HE BIEKYT 32 COOOM HOPUAMYECKUX
MOCJIE/ICTBUM, TOITOMY KaXK/Jasi U3 CTOPOH 00s13aHa BO3BPATUTh JPYroil BCe, UTO MOITyUuIIa Mo
CHEJIKH, 0O, B CIyyae HEBO3MOXXHOCTH BO3BpPaTUTh B HAType, BO3MECTUTb CTOMMOCTb
ITOJIyYEHHOTO B JICHbIaX.

OcHOBaHMEM TpU3HAHUS CHEJIKH HEACHCTBUTEIbHOU SIBJIAETCA HECOONI0IeHne
CTOPOHOH (CTOpoHaMH) XOTsI Obl OJHOTO U3 YCJIOBUM, YCTAaHOBJICHHBIX 3aKOHOJATEIHCTBOM
JUISL AEMCTBUTEIIBHOCTH CHIEIIOK.

Hapymenue CTOpOHOM MM CTOPOHAMM CHIEJIKM MOXET KacaTbCsl HE BCEW CHEINIKH, a
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TOJILKO OTHENbHBIX €€ uacTeil. HemelicTBUTENIBLHOCTh YacTH CHOEJKH HE BIIEYET 3a COOOH
HEJICHCTBUTEITLHOCTH MTPOUYUX €€ YacTel, eClIM MOXHO TPEANOI0KUTh, YTO CAENIKa Oblia ObI
coBepleHa U 0e3 BKIIOUEHHUS HEeJIeUCTBUTENBHOM €€ yacTu. Eciiu HefeiicTBUTENIbHAS ClIeTKa
He ObLJIa WCIOJIHEHa HU OJHOW W3 CTOPOH, OHA HE TMOPOXKIACT HHUKAKUX FOPUIUICCKUX
rocjeAcTBui. Ecim ke HeaelcTBUTENIbHAA CACIKA YaCTHYHO HMJIM MOJHOCTHIO MCITOJTHCHA,
pelieHrue BoIpoca 0 CyJap0e MMYIIEeCTBa, MEPEeIaHHOTO OJHON WM 00EHMMHU CTOPOHAMU BO
UCIIOJIHEHUE CHEJIKH, 3aBUCUT OT OCHOBaHWS, IO KOTOPOMY CJEJIKa IIpU3HaHA
HEJICCTBUTEILHOM, OT HAJIMYMS YMBICIA Y OJHOM WIJIM KaXIOM M3 CTOPOH 3aKIIIOYUTh
HEICHCTBUTEIBHYIO CACIIKY U OT TOr0, 00€ CTOPOHBI MJIM OJIHA U3 HUX HUCIIOJHUIM CACIKY [3,
c. 35].

Takum o0pa3oM, HEIEUCTBUTEIBHOCTh IPaKIAHCKO-TIPABOBON CIEIKH OOYCIIOBIICHA
HapyIIEHWEM OJTHOTO U3 YCIOBUN JCHCTBUTEIHLHOCTH CACIKH, 8 UMEHHO COOTI0IcHUE (POPMBI
CHEIIKH, COOTBETCTBHE COAEPkKAHUS CJIEIKH 3aKOHY, COOTBETCTBHUE €IUHCTBY BOJU H
BOJICU3bSBIICHUSI, COBEPILICHUE CACIKHU JEECIIOCOOHBIMU CyObEKTAMH.

Ocnopumble cAENKU 00J1a1at0T BHEIIHUM BUJOM CHIEJIKH, HO IPU 3TOM HE CIIOCOOHBI
MOPOAUTH T€ TPAXKAAHCKO-TIPABOBBIE MOCIEACTBUSA, HACTYIIJIEHHE KOTOPBIX KEJTAIT CTOPOHBI
caenku. OCoOpUMBIE CAETKA MOKHO OTJIMYUATH MO CICAYIOIIMM MPU3HAKAM: HE COOTBETCTBUE
3aKOHY U MPOTUBOIIPABHOCTD JICHCTBUSI.
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A.M. IToooghéooes
BUII (I'poano)

ITPABOBOM CTATYC KUBEPCITIOPTCMEHA

CoBpeMEHHYIO KW3Hb HEBO3MOXKHO MPEJICTaBUTh 0€3 HMCIOJIb30BAHUS TPaKIaHAMHU
MH(pOPMAITMOHHBIX TeXHOJOTUM U ceTu MHTepHeT. B cBsa3u ¢ nHpopmaTu3zaimeit Bcex BUI0B
OOIIIECTBEHHBIX OTHOIICHUNA pPAa3BUTHE TMOJIYYUIN HOBBIE OOIIECTBEHHBIC OTHOIICHMUSI,
KOTOpPBIC paHee OBLIN HEU3BECTHBI.

[TprumepoM MOXKET CIIy>KUTh MOSIBIEHHE KUOEPCIIOPTUBHBIX OoTHOIIEeHUH. Kubepcnopt
WJTM KOMIIBIOTEPHBIN CITOPT MOYKHO OTPEIEIUTh KaK MPO(PECCUOHAIBHBIN WIIH JTFOOUTEIIbCKUN
KOMAaH/IHbIM BUJ JAESATEIbHOCTH, KOTOPBIN CBA3BIBAET TPAXKAAH B ONPEAECIECHHBIC KOMAH/Ibl U
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