http://edoc.bseu.by:8080

E.A. Cepican
CIIGITY (Canxrt-IletepOypr)

CTAHOBJIEHHUE U1 OTAIIbI PA3BUTHUA NHCTUTYTA BPAKA B KUTAE

Eme B JI[pesneM Kutae cuntanoch, 4To Opak U CeMEHHBIC OTHOIIEHUS JOJDKHBI OBIThH
FapMOHUYHBIMHU, HE HaAPYIIAIOIMIMMHU 3aKOHbI MpUpOAbl. JIaHHOE CyXIECHHE OTPAKEHO B
yaeHun Koudyius o mpeobiiajaHii HOpM MOPaId BO B3aMMOOTHOIIICHHUSIX MEXKTY JIIOJIbMHU.
Kak TakoBBIX 3aKOHOB O Opake He cyliecTBoBaio BIUIOTH 10 1934 r. Jlo aToro roma Bce
OpayHbIe U CEMEHHbBIC OTHOIIICHHS PEryJIMPOBAINCH HOPMaMH OOBIYHOTO MpaBa. Hampumep, B
JIPEBHOCTH KHUTaMIaM 3alpernajioch BCTymaTh B Opak ¢ ogHo(amMuiIbIlaMHu, OJHAKO, Kak
M3BECTHO, BO BceM Kurtae B TO Bpemsi OBUIO HE TaK MHOTO POJOBbIX mMeH. OCco3HaBaB 3Ty
mpo0jeMy TOJBKO B DJ3MOXy JWHACTHU MWUH, CTaliM pa3pemarbcs Opaku MeEXIy
oHO(paMUIIBIIAMH, OJTHAKO TOJIBKO MEXAY MPECTaBUTEISIMU pa3HbIX KiIaccoB. Pa3Bojb
TaKke ObUIM 3ampelieHbl. Eciu oguH U3 CyNpyroB XOTeNl pacTOPrHYTh OpadyHbIil JOTOBOP,
TEJIECHBIM HaKa3aHUSIM IOJIBEPTrajicsi HE TOJIBKO OH, HO M BCE €r0 POJICTBEHHUKHU B HECKOJIBKUX
nokojeHusix [1, c. 70] .

N Tonbko mocne pepomtouuu 1911 r. mHCTUTYT Opaka cran pedopmMupoBaThCs MO
BJIMSTHUEM 3allaJHbIX JIEP’KaB, OKa3aBIIMX HEMAJOBAYKHOE BIIUSHUE HA PA3BUTHUE HE TOJBKO
KyJIbTYpbl M 3KOHOMUKH Kutas, HO u mpaBoBoii cuctembl. [lo oOpa3naMm HEMEUKOro u
ATMOHCKOTO TPa)JAaHCKOTO MpaBa B Kutae cTaiin moSBISATHCS KOJEKCHI, B KOTOPBHIX OBLIO
MPOMKUCAHO BO3PACTHOE OTpPaHWYCHUE BCTYIUIEHHS B Opak, IMpaBuja BCTYIUICHUS U
pacTopeHusi Opaka, 3alpeT MOJIMTaMUUA B CEMbE U MHIIECTa (UTO ObUIO pa3pelieHo paHee).
[locne Bpemennoro Opaynoro 3akona 1911 r., nosiBuics 3akoH o Opake 1934 r., KOTOpHIit
colepKaJl HAaMHOTO OOJblle TMOJOXKEHUH, ueMm mpeablaymuid. Hanpumep, BBoauiach
peructpanus Opaka, Oosee JHOepalbHBIA XapakTep CTall HOCUTh MPOLECC PACTOPKEHUS
OpavyHOro JOTOBOPA, TAKXKE YBEIMYUBAJICA BO3PACT BCTYIUICHUS B Opak Jijist My>kunH ¢ 20 JeT,
JUTst sKeHIUH ¢ 18 (panee st My>kuuH — ¢ 18 set, 1 xenuH — ¢ 16) [2].

B 1950 r. B nepuoa pedopm ObLT OmMyOIMKOBaH HOBBIM 3aKOH O CEMEWHOM IpaBe,
coziepKalmii B ce0e MOJIOKEHUSI OTHOCUTEIILHO UMYIIIECTBA CYMPYTOB MOCJE PACTOPKEHUS
Opaka, paBHOTO TOJIOKEHUSI MY>XYMHBI M KEHIIMHBI B CEMbe. B OTIMYME OT MpeIbIayInX
nmonoxkeHuit 1911 r. m 1934 r. BhIIeyKa3aHHBIM 3aKOH BKIIIOYAN OO0S3aHHOCTH CYIPYroOB
3a00TUTBCA O JIETAX, 3alpeT Ha BCTYIUIGHHE B Opak JUI] MPOTHUB WX BOJIM, a TaK¥kKe
JUKBUJIMPOBAJICSA WHCTUTYT HaJIOXKHHUYECTBA. [[aHHBIA 3aKOH JIEUCTBUTENBHO '"3aJ0KUI
JIEMOKpaTHIeCKUuEe OCHOBBI MHCTUTYTA Opaka u cembu B KHP" [3]. TIpoGaemsr B 3akone 1950
I. B OCHOBHOM OBLJIM OTHOCHTEIBHO TIpollecca pa3Boja: HE ObUIM TPOIKCAHBI MpaBa Ha
MMYIIECTBO MEXAY CYIpYyramu IOCJe pacTOpKeHUs Opaka, a TakKe MpaBuia OMEKH Hal
JETbMH TOCJIEC Pa3Bo/ia.

3akoH o Opake, npuHATHIN B 1980 r. Ha 3-i1 ceccumn BeekuTalickoro cooOpanusi HapOJHBIX
MpEJICTAaBUTENEN 5-TO co3bIBa AeHCTBOBAI BILIOTH 10 2001 r. OH coaepxan ctaTbu 3aKOHA O
opake 1950 r., HO BK/IHOYAT B ce0S M HOBBIC MOJIOKEHHUS, KACAIOIIUECS B3aMMOOTHOIICHUM
POJCTBEHHUKOB CO CTOPOHBI CYIIPYTOB M KX MECTO B CEMbE CYIIPYTOB, a TAKXKE CTaThH O BpEJIE,
HaHECEHHOMY rOCYyJIapCTBY WJIU T'PaKJlaHaM JI€TbMH, OTBETCTBEHHOCTh 32 OCTYNKH KOTOPBIX
nexana Ha poauTensx. OmHaKko, Kak U B MPEABIAYIIUX 3aKOHAX HE ObUT pelieH BOMpoc 00
OTIEKE HaJl IETbMH TIOCIIC pa3BO/Ia CYyNPYTOB, i caM Opakopa3BOIHBIN IPOIIECC TOTKOM HE OBLIT
ynopsgoueH. Hecmotrps Ha pedopmupoBaHue 3akoHOAaTeNnbcTBa B Kurtae, BO BTOpOH
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nosioBuHEe XX B. CEMEIHO-OpavyHOE MPaBO HEJb3sl HA3BATh COBEPIIECHHBIM [4].

B 1994 r. BBogutcs Ilonmoxkenue o peructpanuu OpakoB. Peructpainus Bo3MOXKHA
OpraHaMu MECTHOT'O HapOJIHOTO MPEACTABUTENBCTBA BOJIOCTEN MM YE3/10B TOJBKO B ClIydae,
ecnu  rpaxigaHe Kwurasg npemnocTaBUiM  yJOCTOBEPEHHS JIMYHOCTH M 3asBJIICHUE,
NOATBEPKAAIOIIEE OTCYTCTBUE OJJHOTO U3 CYNPYrOB PAHEE 3aKIIFOUEHHOTO U JEHCTBYIOIIETO
B HacTosIIee BpeMsi OpayHoro goroopa [5].

Bmots 10 2001 r. B OpayHO-ceMeHOM MpaBe MPUMEHSUINCh OCHOBHBIE MOJIOKEHUS
3akona o 6pake 1980 r. Onnaxo 28 anpens 2001 r. B BoIIEYTOMSIHYTHIN 3aKOH ObLTH BHECEHBI
HEKOTOpBbIE TIONPaBKH, BBIHECEHHbIE BepxoBHbBIM cyqoM «O HEKOTOpPBIX BOIpOCax
npumeHeHus: 3akona KHP o Gpaxe» [4]. BBoauics 3anper Ha 3akitoueHue Opaka MpOTHUB
BOJIM, HACUJIUE B CEMbE KaK CO CTOPOHBI KEHIIUHBI, TAK U CO CTOPOHBI MY>KUHHbBI, PABEHCTBO
000uX MOJIOB B Opake.

BriepBbie ObUTH IPOMTUCAHBI MTOJTOKEHHS 00 UMYIIIECTBE CYNPYTOB, COCTOSAINX B Opake:
BCE UMYULIECTBO, MPUOOPETEHHOE BO BPEMS 3aMY>KECTBA, ABIISIETCS OOLIUM, TaKKe€ JOXOJBbI,
MOJIyYeHHbIE B KAUECTBE 3apa00THOM IJIaThl, IPEMHUU IMPHUHAIEKAT 000UM cynpyraM. bonee
TOTrO, HaxoIich B Opake, M >K€HAa, U MY BIpaB€ CaMOCTOSTENBHO PEIIUTh, OyIeT Ju
MMYIIIECTBO, MPUOOPETEHHOE 10 Opaka, SBIAThCS 00IUM. Bee BBIIEYTOMSHYThIE TTOJIOKEHUS
conepxkarcs B ctathe 17 3akoHa o 6pake KHP.

Takke BaXHO OTMETHUTH NpUHATHE 3akoHa "O HaApOJOHACENECHUHM W IJIAHUPOBAHUU
pokaeMocTu", BCTynuBiieM B cuity 1 ceHTsOpst 2002 r., KOTOPBIM YCTaHOBUI OOLIUMN
NpUHOMN "0JHAa ceMbsl — oJIuH pedbeHok". Omxnako 27 nexadbps 2016 r. IIK BCHII npunsin
[TocTanosnenue (Bctymuiio B cruty 01.01.2016 r.), KOTOpoe pa3peniaio CeMbsiM UMETh OJTHOTO
WJIK JIBYX JieTeit [6].

1 ssuBaps 2021 r. Ha 3-i ceccun BeekuTaiickoro cooOpaHusi HApOAHBIX MPEACTABUTENICH
13-ro co3wiBa Obl1 mpuHAT mepBbiii B uctopuu KHP I'paxmanckuil koaekc, B KOTOPOM
c(hOpMyIUPOBAHBl OCHOBHBIE TMOJIOKEHUSI O CEMbE UM Opake, JEHCTBYIOIIME U B HACTOSLIEE
BpeMs. Bblii B HEM IPOMKCaHbI U MOJ0XKEHUS, KaCaloIIUecs BCTYIUICHUS B OpakK, CEMEUHbBIX
OTHOIILICHUH, MOPSAIOK pacTopeHus Opaka u ycbiHoBiieHue faeteit [7]. B rnase |l msaToit kaure
['paxxgaHckoro Kojekca mponucan OpayHblii BO3pAcT, COCTABISIOMMUN Il MyK4MH 22 roja,
a juist sxkeHImH 20 JIeT; 3ampeT Ha BCTYIUIGHHE B Opak B Cilydae, €CJIM OH 3aKJII0YaeTcCs
KPOBHBIMHU pOJICTBEHHUKaMH. HenelcTBUTENBHOCTh Opaka MPU HATUYUHM POJICTBEHHBIX
CBSI3€M UJIU JBOCKEHCTBA.

B riage III pa3zbsacHAOTCS CynpyKeCKrUe OTHOLICHUS, OTHOLIEHUSI POAUTENIEN U JETEH.
B wacTHOCTH: cynpyru UMEIOT MPaBO HACIEA0BaTh UMYIIECTBO JIPYT IPyTa; BCE UMYILIECTBO,
pruoOpeTEeHHOE 3a BpeMs Opaka, sBJISIeTCsl 00IIel COOCTBEHHOCTHIO, M KaXK/IBIM U3 CYNPYTOB
MMeeT paBHBIC TIPaBa Ha ToJib3oBaHUE eil. OxHaKo B oTiinuue oT 3akoHa o Opake 2001 r., B
Kopaekce nponucansl ycinoBHsl, MPU KOTOPHIX UMYILECTBOM 00JIaJa€T TOJIBKO MY>K MIIM KEHA,
1 9TO0: 00payHOE UMYIIECTBO; UMYILECTBO, MOJYUYEHHOE 0 3aBEUIAHUIO B BUJIC TAPEHUS U
o(pOpMIIEHHOE TOJIBKO Ha UMs OJTHOTO cymnpyra. Poautenu u AeT UMEIOT PaBoO HACIEI0BaTh
MMYIIECTBO APYT Apyra. B ciayuae, eciau poauTenn HeeecioCOOHbI, IETH 00513aHbl OKa3bIBaTh
UM (UHAHCOBYIO TOMJIEPKKY, €CIIM K€ OHM ATOT0 HE JENaloT, TO POAUTENN BIpPABE
MOTPEOOBATh BHITIIIATHI AJIMMEHTOB.

['maBa IV comepxuT moIOXKEHUS, Kacaroluecs PacTOpKeHHs Opaka, B YaCTHOCTU
mpaBuia JOOPOBOJIBHOTO PACTOPXKEHUS WM PACTOPKEHHSI B CyneOHOM mopsiake. Takxke B
ctcT. 1083-1089 roBopuTcst 0 coaepikanuu JeTel mociie Opakopa3BOIHOTO MpoIiecca.

Ecou B rmaBe V 3akona o Opake 2001 r. packpbiBatoTcsi MEphl OMOIIM B Clydae
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JOMAIIIHETO HACWIMs, KOMIICHCALHMIO YIiepOda, HAHECEHHOTO OJHOr0 W3 CYyIpyroB, M
IOpUINYECKAsl OTBETCTBEHHOCTD, CIEAYIOIIAs 34 JaHHBIMU IPOTUBOIIPABHBIMU JIEVCTBUAMM,
TO B riaBe V nsatoit kauru ['paknanckoro kogexkca KHP conepxutcs nndopmaruu o mopsiake
YCBIHOBJIEHUS (YI0UEPEHNUS).

Takum 00pa3oM, U3MEHSSACH U JOMONHSIACH, 3aKOHBI KuTas o Opake comepxaT HOBbIE
MOJIOYKEHHUSI, OTBEYAIOLIME HYXKIaM U PEATUSIM COBPEMEHHOTO ITPAaBOBOTO PETYJIHMPOBAHUSL.
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ITPABO COBCTBEHHOCTHU I10 I'PAXXJAHCKOMY KOJAEKCY ®PAHIINU 1804 T

[entpanbHoe mecTo Bo dpaniry3ckom rpaxkaanckoM kojaekce 1804 r. (nanee — Kongekc)
3aHMMAaeT MHCTHTYT IIpaBa COOCTBEHHOCTH. B Kkojekce eMy oTBeleHbl KHuTa BTOpas «00
UMYIIECTBAX W O pa3IMYHBIX BHUIOM3MEHEHHUSX COOCTBEHHOCTH» M KHHTAa TpeThbs «O
Pa3IUYHBIX CI0C00aX, KOTOPBIMU MpUoOpeTaeTcs coocTBeHHOCThY. Komeke perynupyer Kpyr
BOIIPOCOB, CBSI3AHHBIX C OMPEICIICHUEM COACPKaHUS IpaBa COOCTBEHHOCTH, KaccupuKkaruei
($hopM COOCTBEHHOCTH, JIEJICHUEM UMYIIIECTBA HA JBMKUMOE M HEJIBIDKUMOE, IPHOOPETCHHEM
U TpekpainieHreM npaBa cooctBeHHoCcTH. CT. 544 Komekca packpblBaeT cojepiKaHue MpaBa
COOCTBEHHOCTH KaK «IIpaBa MOJIb30BaTHCS U PACIIOPSKATHCS BellaMu HanOoJsiee abCOTIOTHRIM
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