http://edoc.bseu.by:8080

1. JKenesnas mopora ocBoOOXJanach OT BO3MEIIEHHUS PACXOJOB CBOMX KIMEHTOB
OTHOCHUTENIBHO TPY30B, KOTOpbIE OBUIM MPHHATHI U1 TMEPEBO3KU SKEIE3HOAOPOKHBIMU
CTAaHUMSMHU, HO OBUIA 3aXBAY€HbI BPAXKECKUMU apMHUSMU, WIHA IPY30B, MPOXOJHUBIINX YEPE3
10TOOHBIC CTAHITUHU TpaH3uTOM [2, C. 138]. Takoii e MopsI0K pacpOCTPAHSIICS HA MOPCKHE
U PEUHbIE NIEPEBO3KH.

2. CoBeTckoe MpaBUTENBCTBO OOpalanio 3HAYUTEIbHOE BHUMAHUE Ha CO3JaHUE
KUJTUITHBIX (DOHIOB JJIs 3AIIIMTHUKOB CTPAHbI U JJISI YICHOB X ceMer. Yxke 23 deBpais 1941
r. [Inenym BepxoBuoro Cyga CCCP cocraBuil TUupeKTUBY Cy/aM 00 IPHUOCTAHOBIEHUHU BCEX
JI€J, CBSI3aHHBIX C BBICEJICHUEM W3 >KHJIBIX TOMELIEHUN JIML, MTPU3BaHHBIX B psabl KpacHoit
Apmun u Boennoro-Mopckoro uiora, a Takke 4ieHOB ux cemeid. [lozauee B utone 1941 r.
noctranoBienneM CHK CCCP 65110 3aKperieHo MOJI0KEeHHE O TOM, YTO BO BpeMs BOWHBI 3a
JUIaMH, KOTopble HaxonaTcs B psanax Kpacuoit Apmuum mimm Boenno-Mopckom duiote,
oCTaeTcs UX XKuias mionans [2, ¢. 138].

3. B menmax co3maHus mpueMIIEMbIX YCIOBUN IS BOCHHOCITYXKalIuX 15 CeHTAOpS
1942 r. Obui0 WM3AaHO mOcTaHoOBiIEHHE «O TOPSIKE YIOCTOBEPEHHsI JIOBEPEHHOCTEH H
3aBEIIaHUI BOCHHOCIYKallUX B BOEHHOE BpEMs», KOTOPOE IOMYCKajo YAOCTOBEPEHUE
JIOBEPEHHOCTEN M 3aBEILaHU JIUL], HAXOJAMBIIMXCA Ha CIYy»KOe, HE TOJIbKO HOTApUaIbHBIMH
OopraHamH, HO TaK)Ke¢ U KOMaHJIOBaHHUEM OTJICIIbHBIX BOMHCKUX 4yacTel [2, €. 139].

4. BoeHHble COOBITHSI OCTAaBUJIM CBOW OTIEYAaTOK M Ha JOrOBOPHI CTpaxoBaHus. B
cootBeTcTBHH ¢ TocTaHoBlieHneM CHK CCCP ot 8 utonsa 1941 r. ['occTpax ocBoOOX1aICs OT
OTBETCTBEHHOCTHM 332 CMEPTh  3aCTPAXOBAaHHOIO JMIA WJIH yTpaTy TaKOBBIM
paboTOCIIOCOOHOCTH, a TAKXKE 32 THOENb WM OBPEXKACHUE UMYIIECTBA, KOTOPOE IPOU3O0IILIO
B X0JI¢ BOCHHBIX JIeHCcTBH [2, C. 139].

Takum o0Opa3om, Jake KOPOTKHWA aHamu3 cdepbl IPakJaHCKOro MpaBa BO BpeMEHa
Benukoit OteuecTBEHHOM BOWHBI IIO3BOJIIET HaM TOBOPUTH O TOM, 4YTO COBETCKas
IpaKJaHCKO-TIPaBOBasi CUCTEMA MOTepIiesa U3MEHEHHsI U3-3a TeX COObITHI. B TO Xe Bpems
OBLJIO MPOBEJEHO TMOKOE pearnpoBaHue U MEePEeCTPOoiika HOPM MpaBa AJisi 00eceueHUus Hy X
Hapo/Jla ¥ TOCyAapCTBa.
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[TPU3HAHUE I'PAXJAHWUHA HE ITPOIIEAIIMM BOEHHVYIO CIIYKBY 110
IIPU3bIBY, HE UIMEA HA TO 3AKOHHbIX OCHOBAHUI: KOHCTUTYIIMOHHO-
I[TPABOBOU ACIIEKT

CornacHo cr. 57 Koncruryuuu Pecnybnmuku benapyce (manee — Kouctutyuus),
3amuta PecniyOimku benapych — 00513aHHOCTB U CBAIIEHHBIN JOT TpakaaHnHa PecryOmku
benapych. 3akoHOIaTENbCTBO O BOMHCKOW OOSI3aHHOCTM M BOMHCKOM CIy>k0€ THpu3BaHO
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ONpENeNIUTh TaKUE TMOPAOK W YCIOBUSI HCIOJHEHHS YKA3aHHOW KOHCTUTYLIMOHHOM
00SI3aHHOCTH, a TaKXe CIOCOOBl TOOYXICHHS TPaXKIaH K €€ HCIOIHEHHUIO, KOTOPHIC
oOecnieuniii Obl HALIMOHAJIBHYIO 0€30MacCHOCTh U 000POHOCIIOCOOHOCTH TOCYIapPCTBA.

3axkonoM PecniyOonuku benapych ot 23 utoiist 2019 1. Ne 231-3 «O0 u3mMeHeHUH 3aKOHOB
no BorpocaMm 3()@PeKTUBHOrO (HYHKIIMOHUPOBAHUS BOEHHOM OpraHu3ali ToCyJIapCTBa
(manee — 3akoH) [1] BBOAMTCS HOpMa O MPHU3HAHHM PEUICHUEM NPU3BIBHOH KOMHUCCHH
IpaKJaH HE COCTOSIIIMMU B 3allace M YKJIOHUBIIMMUCS OT MPHU3bIBa HA BOMHCKYIO CIIYXOy
au00 HE UCIOJHSBIIMMHU OOS3aHHOCTU IO BOMHCKOMY YYETY, BCIEACTBHE YEro CTalio
HEBO3MOXKHBIM KX OMOBEHICHUE O HEOOXOIUMOCTH SIBKM Ha MEPOMPUSTHS IO MPHU3BIBY HA
BOCHHYIO cIykOy, ciy>)kOy B pe3epBe (dajiee — MpuU3HAHUE). YKa3aHHBIE TpakJaHE, B
COOTBETCTBUHM C HOPMaMH 3aKOHA, HE MOTYT OBITh IPHHSITHI HA TOCYAAPCTBEHHYIO CITYXKOY,
BOCHHYIO CIIY>KOY MO0 KOHTPAKTY, CIY>KOYy B BOCHU3UPOBAHHBIX OpTraHU3AIUAX.

KoucturymmonnsiM  Cynom PecnyOnuku benmapych B mopsiike  00s3aTelIbHOTO
MPEBAPUTEIILHOIO KOHTPOJS ObLla pPacCMOTPEHAa KOHCTUTYLUMOHHOCTh 3akoHa. Tak, B
pemiernu ot 10 uronsa 2019 r. Ne P-1188/2019 «O coorBerctBun Koncrurynuu PecnyOnvku
benapycy 3akona PecnyOnuku benapych «0O0 u3MEHEHMHM 3aKOHOB IO BOIIpocam
3¢ (deKTHBHOTO  (YHKIIMOHUPOBAHWS  BOCHHON  OpraHu3aluud  rocyaapctBa»  [3]
KoncturymmonasiM CysoM 3aKoH B II€JIOM W BBINIEYKa3aHHas HOpMa B YaCTHOCTU OBLIU
MPU3HAHBI COOTBETCTBYIOIUMHU KOHCTUTYLIHNH.

Crout ormeTuTh, uTo B Poccuiickoit @eaepanuu B 2013 1. Obu1 nipunaT denepalibHbIN
3akoH Ne 170-®3 «O BHeceHHMM W3MEHEHUN B OTHEIbHBIE 3aKOHOJATENbHBIE AaKThI
Poccuiickoii @enepanuu B 4YacTU peaM3allUM MEp IO TMOBBIIMICHUIO TMPECTUXKA U
MIPUBJICKATEILHOCTH BOCHHOM CITY>KOBI IO MPU3BIBY» [2], copepxaniuii B cede aHaJTOTHYHYIO
HOPMY, KOHCTUTYLIMOHHOCTH KOTOpoMl Obuta paccMoTpeHa KonctutymumonueiM Cyaom
Poccuiickoit @eaepariuu, u noctaHoriaeHueM oT 30 okTsaops 2014 r. No 26-11 [4] (nanee —
MOCTAHOBJICHHE) OHa OblIa YAaCTUYHO MpPHU3HAHA HE COOTBETCTByolel KoHcTutryuuu
Poccuiickon ®@eneparumn.

B cBsi3u ¢ uem aHanmoruuHasi Hopma 0eJI0pyccKoro 3akoHa, 1o HaleMy MHEHHUIO, UMEET
TOT ke Ae(EeKT.

Ananu3 nonoxenudt KoHCTHTyIMM maeT OCHOBaHHS TMojiarath, uto PecmyOmuke
benapycr HamIeKUT nanpHEMIIEEe COBEPIICHCTBOBAHME 3aKOHOAATEIbCTBA B YKA3aHHOMU
chepe 0OIIECTBEHHBIX OTHOIICHHM C YYETOM HW3JI0KEHHBIX B POCCHICKOM IMOCTAaHOBJICHHUU
n0BOJI0B. B wacTHOCTH, O€CCPOUHBI XapaKTep OrpaHUYCHUS MPU3HAHHBIX HE MPOIICIITIMHI
BOCHHYIO CIy)kOy IO Npu3bIBYy, HE WMEsS Ha TO 3aKOHHBIX OCHOBAaHWH, TpakJaHaM Ha
MOCTYIJIEHHWE HA BCE BHUJIBI TOCYIAPCTBEHHON CITY>KOBI BJIEUET TOpa3io 0osee CyIeCTBEHHbIE
MIPABOBbIE MOCJIEICTBUS, YEM HA3HAUEHUE CYJIOM HAaKa3aHUA 3a COBEPILIEHHE TOTO WM UHOTO
MPECTYIUICHUS B BUJIC JIMIIICHUS TIpaBa 3aHUMAaTh OTPEIeJICHHbBIC TOJIKHOCTH WJIM 3aHUMAThCS
OTIPENICICHHON JeATEIbHOCThIO, TPEAYCMOTPEHHOE YTOJIOBHBIM KOJIEKCOM PecmyOnuku
benapyce u Kogexkcom Pecnybnuku benapych 00 aqMUHHCTPATUBHBIX MPaBOHAPYIICHUSIX
(manee — KoAlIT), cpokom 110 1isiTH JieT. B CBsI3U ¢ 3TUM MpU3HAHKE TPAXK]IaH HE TIPOIIC MU
BOCHHYIO CITy>KOY MO0 MPU3BIBY, HE UMES Ha TO 3aKOHHBIX OCHOBAHMM, HE MPOCTO COMOCTABUMO
C TMPaBOBBIMHM TIOCJICACTBUSIMHU TMPHUBJIICUCHHUS K YrOJOBHOM OTBETCTBEHHOCTHU, HO H
peanu3yeTcs He CyZI0M, a TPU3bIBHON KOMHUCCHEH JIMO0 BOGHHBIM KOMHCCAPOM, HAJICTICHHBIMU
JTUCKPEIIMOHHBIMU MOJTHOMOYUSIMH (... TPU3BIBHASI KOMUCCHSL... MOJ#Cen TIPUHATH PEUICHUE. ..
o mpu3HaHUM...» [1, a063. Tpetwnii 4. 3 ct. 1]). [Ipu 3TOM NpU3BIBHAS KOMHUCCHS JTHOO BOSHHBIH
KOMHCCAp HE PYKOBOJICTBYIOTCSI JJOCTATOUHBIM IMAKETOM MAaTE€PUAIIbHBIX U MPOLECCYaTbHbBIX
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HOPM, YCTAHOBJIEHHBIX I NPUHATUS [aHHOI'O BUJA PELIEHUI, YTO HE COOTBETCTBYET
3aKpEruIEHHBIM B CTCT. 22 1 60 KoHCcTUTYIMM pUHIMIIAM PAaBEHCTBA BCEX MEPE] 3aKOHOM U
rapaHTUil 3aliuThl TpaB U CBOOOA CyIOM M HECET PHUCK MPOM3BOJIHHOTO MPUMEHEHHUS
BBIIIIEYKa3aHHOM HOpPMbI 3aKOHA M, COOTBETCTBEHHO, HAPYIICHHUS] KOHCTHUTYLMOHHBIX MPAaB
rpa)</i1aH.

C npyroil CTOpPOHBI, MpPU HAJIMYUM BCTYNUBLIETO B CHIIy IIPUIOBOpa CyJa,
YCTaHABIMBAIOLIETO (DAKT YKIOHEHUS TpakJaHMHA OT NPU3bIBA Ha BOMHCKYIO CIYyXOY,
IpU3bIBHAs KOMUCCHUS 00513aHa PUHAThH PELICHUE O PU3HAHUU J1aXKe B CIy4yae JajbHeHIero
(mocne morameHus Wik CHATUS CyIUMOCTH) MIPOXOXKACHUSI TPaKJaHUHOM BOEHHOU CITYXkOBbI,
B TOM YHCJI€ 10 IPU3BIBY, YTO SBHO HE COOTBETCTBYET LIEJIH, IOCTABJICHHON 3aKOHOAATENEM
IIpU NPUHATHH 3aKOHA.

Pemenne npus3bIBHOW KOMHCCHU B COOTBETCTBHH C 4. 8 cT. 36 3akoHa PecrnyOnnku
benapycy «O BOMHCKOW O0S3aHHOCTM M BOMHCKOW CITy»K0€» MOXKET OBbITh 00:KaJ0BaHO
IpaXJaHUHOM B cyJe. HecMOTps Ha 3TO, B OTHOLIEHUM TpaK[aH, 3a4MCICHHBIX B 3aIac C
MIPUCBOEHUEM BOMHCKOT'O 3BaHUsS opuIEepa, pelieHue O MPU3HAHUH MPUHUMAETCS BOCHHBIM
KOMHCCApPOM, a BBIIIEHA3BAHHBIN 3aKOH HE COAEPKUT HOPM O BO3MOKHOCTU 00KaJIOBAaHUS B
CyJle pelIeHui BOGHHOr0 KoMuccapa. Kpome Toro, npu NpuHATAN pEelIEHUs M0 YKa3aHHOMY
BOIIPOCY HE CYJIOM, a MPU3bIBHOW KOMHUCCUEHN (BOEHHBIM KOMHCCAPOM) BO3HUKAET BOIIPOC 00
YCTaHOBJICHUH (PaKTa HEUCIIOIHEHUS 00s13aHHOCTEN 110 BOMHCKOMY YYETY, UTO B OTCYTCTBHUE
IIPUTOBOpPAa CyJa MOXET SIBJISATBCS OCHOBAaHMEM JUISl BBINICYKAa3aHHOIO NpHU3HaHuUsA. be3
YCTAHOBJICHMSI CyJIOM JIaHHOTO (paKTa, BBIPaXEHHOI'O B MPUBJICYCHUU K aAMUHHUCTPATUBHOM
OTBETCTBEHHOCTH 110 cTaTthe 26.3 KOAII, MOKHO 3asBJIATh O HAPYIIEHUH YCTAHOBIIEHHOTI'O CT.
26 KoHcTUTynuu 3ampera NpU3HAHMS BUHOBHBIM B TpPECTYIUICHHMM O€3 JOKa3aHHOW u
YCTaHOBJICHHOW BCTYIUBILMM B 3aKOHHYIO CHILy IPUTOBOpA CyAa.

Takum o0pa3om, pesIcTaBIsAeTCA 11esIeco00pa3HbIM JajdbHENIIee COBEPIIEHCTBOBAHNE
3aKkoHoAaTenbcTBa PecnyOnuku benapych 0 BOMHCKOW OOS3aHHOCTU TpakJaH, a UMEHHO B
00J1aCTH MpU3HAHUS IPAKIAHUHA HE MPOUIEAIIMM BOEHHYIO CIIy )0y MO MPU3bIBY, HE UMEs Ha
TO 3aKOHHBIX OCHOBAaHWW, YYMTBIBAasl OIBIT 3apyOeKHbIX TOCYJapCTB, B YaCTHOCTH,
Pocculickoin ®@enepannn, BKIOUasi OTpaHUUYCHUE CPOKA TPU3HAHUS, & TAKXKE HAJICJIICHUE Cya,
a He NPU3BIBHOM KOMHCCHU JMOO BOEHHOIO KOMHCCapa, MOJHOMOYMSIMH IO HPHUHATHIO
pELIEHUs O TPU3HAHUU.
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4. 1o nenmy o npoBepKe KOHCTUTYLMOHHOCTH yHKTA | cTtaThu 3 PeaepanbHOro 3aKOHa
"O BHECEHMM U3MEHEHHI B OTAENbHBIE 3aKOHOAaTeNbHbIE akThl Poccuiickoii denepanviu B
JaCTH peaM3aIliy Mep 10 TIOBBIIEHUIO TTPECTIKA U MPUBIIEKATEIILHOCTH BOCHHOMN CITY>KObI
1o npu3bIBy: noctanoiieHne Koncrurynumonnoro Cyna Poc. @enepanyn, 30 okt. 2014 ., Ne
26-I1 [DnextponHslii pecypc] // Poccuiickas razeta — @enepanbHblil Beimyck 260(6532). —
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KOHIIEITLIVS TTPAB YEJIOBEKA B KUTAVMICKOM HAPOJIHOM PEECITYBJIMKE

Kuraii — cTpaHa, B KOTOpOil MpaBa 4YelI0BeKa BOCIPUHUMAETCS HE TaK KaK MPUHATO B
OCTaJIbHOM MHpE. B rocynapcTse CymecTByeT CBOS KOHLEIIMS IPaB YEIOBEKA, OCHOBAHHAS
Ha CollMaJIU3Me, MPUHATOM M aKTUBHO pa3BuBaroimiuMcsa B Kutae, Oasupyromascs Ha uaesx
MapKcH3Ma, JICHHHH3Ma U Maous3Ma. [IpaBa yenoBeka B Kurae B 1I€JIOM U caMO OTHOLICHUS
BJIACTEH CTpaHbl K HUM — TEMa YHUKaJbHas U MHTEpecHas. Knuraii Bcerna nokaspiBaji B 3TOM
BOIIPOCE CBOKO HEOJITHO3HAYHYIO MTOJIMTHKY, YTO 3a4aCTYIO BBI3bIBAET MHOXKECTBO BOIIPOCOB U
CIIOPOB B KPYITHBIX MEKYHAPOJAHBIX OPTAaHU3ALMAX, HALIEJICHHBIX Ha 3aIUTY [IPaB YEJIOBEKA.
B cBs3u ¢ ueM nmaHHas paboTa mpu3BaHa MPOAHATU3ZUPOBATH BO3MOKHOCTH peallu3alliu
KOHLICIIIINHY ITpaB 4yesioBeka B Kurae.

B navane XX B. KMTaliCKMM NpPaBUTEIHCTBOM ObUIA BBIIBUHYTA COLUAIMCTUYECKAs
MO3UTHUBHUCTCKAsA KOHLETILIMS MPAB YEJOBEKA C «KUTANCKOMN creruuKoi», MOCTpOEeHHas Ha
ocHoBe TpyaoB K. Mapkca, B. Jlenuna u Mao II3sayHa [1, c. 8]. PaccmarpuBas o61iecTBo u
IrPaXIAaH CTPaHbl, C TOYKH 3pEHUS COLMAIM3Ma, OHA KapAWHAJIBbHO OTJIMYAETCS OT
€CTECTBEHHOM TEOPHUM IPaB YEIOBEKA, PUHATON BO MHOTHX CTpaHaX, KOTOPYIO KUTaWCKOE
rOCyJIapCTBO MOJTHOCTBIO OTBEPTaeT.

B Konctutyuun Kurtas oTcyTCTBYeT mpaBo Ha *HU3Hb U HA CBOOOY MBICIH (TIpU TOM,
YTO CYILECTBYET CBOOOIA CIIOBA), TAK KaK rOCYJapCTBEHHbIE MHTEPECHI CTABSITCS BBILIE, YEM
auuHble. COrjgacHO paccMaTpUBAaEMOM KOHLENIMH, TOCYJapCTBO M BJIACTh SBIISIFOTCS
npuoputeToM [1, c. 9]. To ectb, eciam B I€MOKpPATUYECKUX CTpaHaX yCTaHABIMBAETCS, UTO
IIpaBa YeJIOBEK IOIYYaeT C POXKIEHUS, U HUKTO HE BIPAaBE MX Y HEro OTHATh, TO B Kurae
YEJIOBEK IMOJIy4aeT MpaBa TOJBKO IOCIE TOrO, KaK CTAaHOBUTCS TPakKIaHWHOM, U WMEHHO
roCy1apCTBO MOKET O0ECIIEUNUTh PeaTu3alliio JaHHBIX eMy MpaB U cBo0o 1. [Ipu 3TOM OHO He
MOET TapaHTUPOBATh YEIOBEKY, HAIPUMED, TO K€ IPABO HA KU3Hb, TAK KaK HE MOXET 3TO

KOHTPOJUPOBATE.
Eciu noutu BCCraa B APYIux rocyaapCcrBax Ha II€PBOM MECTC CTOAT UMCHHO JIMYHBIC
UM €CTCCTBCHHLIC IIpaBa, TO B Kwutae HaO60pOT — IOJIMTHYCCKHUC IIpaBa BBIXOAAT Ha

nepeaHuii miaH. [IpaBa rpaklaHHa OKa3bIBAIOTCA Ba)XKHEE M MOKA3bIBAIOT KaK pa3 OJIHY U3
OCHOBHBIX OCOOEHHOCTEN KUTAHCKOM KOHIIEIIINY PaB YeJIOBEKA.

CTOUT TaK k€ OTMETUTh, YTO COLMATUCTUYECKAS UJICOJIOTUSI O TYEPKUBAET IPUOPUTET
KOJUICKTUBA HaJl MHAUBUIOM. IHAMBUIBI HE MOTYT CYIIECTBOBATH O€3 00IIEeCTBa, TOITOMY B
ATOM CHUCTEME KOJUJIEKTUBHBIE IpaBa SBJISIIOTCS OCHOBOW mpaB uenoBeka [2]. B Kurtae
MHTEpPEChl TPYMIbI JIIOJEH CTaBATCS BbIIIE MHTEPECOB OJHOTO YEJIOBEKa, Jiefias ymop Ha
COIMATPHO-PKOHOMHYECKHUE MpaBa U CBOOOIBI BCETO HAPO/IA, UTO SBJISIETCS TaK K€ OCHOBHBIM
OTJIMYUEM OT €CTECTBEHHOW KOHUEMIINM, T/I€ UHAUBUJ U €ro CBOOO/AA SIBIAIOTCA OJHUM W3
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