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BBEAEHWE

AKTYanbHOCTb TeMbl UCCIef0BaHNA 06YCOB/IEHA KaK HayYHbIMU, TaK U Npak-
TUYECKMMMK hakTopaMun. Bo-nepsbiX, NPUHLMNLI JO6POCOBECTHOCTM, PasyMHOCTU U
CrpaBeS/IMBOCTU, ABMSACL YaCTbO FPaXKAaHCKO-MPaBOBOW CUCTEMbI U BbINOMHAA ON-
pefieneHHble YHKLMKM, COAMXKAIOT ee C rPpaX4aHCKO-NPaBoOBbIMK CMCTEMAMMW ApYTUX
CTpaH, a TaKXe MeXAyHapofHbIM YacTHbIM npaBoM. BO-BTOpbIX, 3aKpenseHve B
IpaxgaHckom Kogekce Pecny6nvku Benapycb NMpUHLMMNOB cnpasefnnBocTu, fo6po-
COBECTHOCTU W Pa3yMHOCTW B KayecTBe OCHOBAHWIA CYOBLEKTUBHBIX TPaXAaHCKMX
npas 1 0653aHHOCTEN NPOMN30LLN0 COBCEM HeAaBHO, MPAKTMUKa X NPUMEHEHNS OKOH-
YyaTenbHO He CNoXuiach. B-TpeTbux, uccnegyemble NMPUHUMMBLI ABNAIOTCA CBOE0O-
pasHbIM CBA3YHOLLMM 3BEHOM MPaBOCO3HaHWUSA CYO6bLEKTOB NPaBOOTHOLUEHWIA. Takoii
noAxo4 WHTepeceH He TONMbKO C NPaBOBOW, HO M MCUXOMOFMYECKON, coLMonormye-
CKOW, 9KOHOMMYECKOM W APYruX TOYeK 3peHus. B-uyeTBepTbiX, HOPULMYECKAsA aKTy-
aNbHOCTb HAa3BaHHbIX MPUHLUMMOB HEMOCPEACTBEHHO BbIPAXAeTCs B WX OCO6GEHHO-
CTAX, TaK KakK OHW BbIMOMHAIOT Creunduyeckne, Tak Ha3blBaeMble BOCCTaHOBUTE Tb-
Hble (PYHKLUMW NPU UCMOMb30BaHWM aHaNornu npasa B pas/iMyHbIX CTPYKTYpax Hop-
MaTWBHbIX aKTOB. B-nATbiX, NpUMeHeHWe MPUHLMMOB B NPaBONPUMEHUTENLHOMN
MpakTKe 41 OLEHKW LeiiCTBUI CTOPOH, He YPerynupoBaHHbIX HOPMaMun rpaxgjaH-
CKOr0 3aKOHOfaTenbCTBa, AaeT BO3MOXHOCTb MPUMEHATb Cy[eliCKOe YCMOTpeHwe
npy paspelleHnn Ccropos, 4YTO NpuAaeT TUMOKOCTb PerynmMpoBaHUIo  rpaxjaHCKo-
MPaBoBbIX OTHOLLUEHWIA.

Pecny6nvka Benapych nepsoit n3 ctpaH CHIC BocnpuHsana onbIT eBponeickux
CTpaH U, pa3paboTas HOBOE rpax[aHCKOe 3aKOHOAATe/IbCTBO, 3aduKcupoBana foc-
TUXKEHMA HayKW U MPaKTUKW B 061aCTU rpaxaaHcKoro npasa. B MpaxaHCKOM KO-
fekce Pecnybnuku Benapych (1998 r.) npyHUMnbl 4O6POCOBECTHOCTU U PasyMHOCTH
paccmaTtpuBatoTCa Hapagy C APYrMMM B KayecTBe OCHOB rpaXk4aHCKOro 3akoHofa-
TenbCTBa.

B nocnegHee Bpems B OT€YECTBEHHOW HOPUCNPYAEHLUMN YCUAWCA HayuHbIA ©
MpaKkTUYecKnin nHTepec K npobneme NpuHUMNOB. O ee akTyalbHOCTU B FPaXX4aHCKOM
npaBe CBWAETENbCTBYIOT wuccnegosaHns A.M. Abpamosuya, H.J1. BoHAapeHKo,
[".A. Bacunesuya, B.A. Butywko, T.A. KopeHb ¥ Ap., HO BOMNPOC O PO/ U MecTe
NPVHLUMMNOB CNpaBes/IMBOCTM, A0OPOCOBECTHOCTM U PasyMHOCTM B TPaXAaHCKO-
MpaBoOBbIX OTHOLUEHUAX OCTAeTCA Manon3y4yeHHbIM. [laHHoe 06CTOATENbCTBO, a Tak-
e OTHOCUTE/IbHAA «MONOJOCTb» 6enopyccKoro rpaKAaHcKoro 3akOHOLATeNbCTBa,
He3HauuTeNIbHOCTb OMbiTa NPaKTUYECKOro MPUMEHEHUS pacCcMaTpUBaeMblX NPUHLK-
nos 06ycnoBux BbIGOP TEMbI UCCIEA0BAHNUS.



OBWAA XAPAKTEPNCTUKA PABOTbI

CBA3b paboTbl C KPYMHbIMU Hay4YHbIMU NporpaMmamMiu (MpoekTaMmu) n Te-
Mamu. [uccepTaunoHHas paboTa CBf3aHa C Hay4YHbIMU WCCNEOBaHUAMM MO TeMam
«lpaBoBOe  peryniupoBaHMe  FPaXAaHCKMX W XO3AWCTBEHHbIX  OTHOLUEHWIA»
(NeI'P 19961599), «IMpaBoBoe 06ecneyeHe 3KOHOMUYECKOI pethopmMbl B Pecry6inke
Benapycb» (Ne 'P 20001995), «Mpo6aembl NpUMeHeHWs 06LLeHayYHO METOL0NOTUN H
06LLeil Teopun MpaBa M OTpacneBoi rpuaMYeckoin Hayke» (Ne P 2002316), Bbinos-
HABLUMMCA Ha (hakynbTeTe npaBa Y O «benopycckuii rocyAapCTBeHHbIi 3KOHOMUYe-
CKWUIA YHUBEPCUTET.

Llenb v 3agaun uccnegosaHmu. Liens gucceptaunyv — BblsiBNIEHWE 0COGEHHO-
CTeil PYHKLMOHMPOBaHUA MPUHLMMOB fO6POCOBECTHOCTH, PasyMHOCTV U cripaBes-
NIMBOCTUN ¥ BO3MOXHOCTMW 60/1ee 3PPEKTUBHOIO UX UCMOb30BAHUA B PErYINPOBaHNUN
rpax4aHCKOo-NpaBoBbIX OTHOLWEHNI B Pecny6nnke benapyce.

B COOTBETCTBUM C MOCTaBMIEHHOW LieNbio ONpefeneHbl Creaytolme OCHOBHbIE 3a-
fauu:

* OCYLECTBUTb WCTOPUKO-MPABOBYIO PEKOHCTPYKLMIO 3BO/OLUN MOpabHO-
HPaBCTBEHHbIX KaTeropuii [O6POCOBECTHOCTM, PasyMHOCTU W CMpaBefMBOCTM K
npasoBble MPUHLMMBI U MOKas3aTb OTPaXKeHWEe NOCNefHUX B IPaXKAaHCKOM 3aKOHOAa-
TeNbCTBE;

* PackpbITb CTPYKTYPY U COAep>KaHue UCCNefyemblX MPUHLMUMOB, UX B3auMOo-
CBA3b C 06LLENPaBoOBbIMU Y MEXOTPACNEBLIMU U UX B3AMMO3aBUCUMOCTb;

e 060CHOBaTb MHOTOMYHKLMOHANLHOCTb AEACTBUA U3y4YaeMblX MPUHLMUMIOB W
pasfNYHbIX rPaXAaHCKO-MPaBoBbIX UHCTUTYTAX;

* MoKa3aTb 0COGEHHOCTN OTPaXeHWUs uccnefyeMbiX NPUHLMNOB B HauuoHan!,
HOM TpaX[aHCKOM 3aKOHOATeNbCTBE, CreunpuKy X UCNob30BaHUA B MpasBonpu-
MEHUTENIbHON NPaKTUKe; OCYLLEeCTBUTbL CPABHUTE/bHbIA aHann3 3apy6exHoro u ote-
YeCTBEHHOIO OMbITa;

e OMnpefennTb BO3MOXHOCTU U NEePCNeKTUBbI PaCLLUMPEHUs cdepbl NPUMEHEHNS
NPUHLMMNOB [06POCOBECTHOCTH, Pa3yMHOCTM W CNpaBeAnnBOCTM MOCPELCTBOM pas-
paboTKn peKkoMeHAauuiAi v MpeanoXeHnii MO COBEPLUEHCTBOBAHMIO FPaX4aHCKOro
3aKOHOaTeNbCTBa M NPaBOMPUMEHNTENLHONW NPaKTUKN.

OO6bEKTOM AWCCEPTALMOHHOIO MUCCNefoBaHUA ABNAIOTCA NPUHLMNBLI 06pOCoBe-
CTHOCTW, pa3yMHOCTM W CMpaBefIMBOCTU U UX NPOABIEHNE B CUCTEME rpaXKAaHCKO-
MpaBOBbIX OTHOLLEHWIA. [peaMeT nccneoBaHNsa COCTaBASAIOT CYLLHOCTb, COAePXKaHue,
(YHKLMW NPUHLMNOB 06POCOBECTHOCTU, Pa3yMHOCTU U CNPaBed/IMBOCTU B KOHTEK-
CTe UX B3aMMOJENCTBMA C APYTUMW UHCTUTYTaMy rpaxaaHCKoro npaea, UX OTpaxe-
HWe B TEOPUW LUMBUIUCTUKN U NPUMEHEHWE B TPaXKAaHCKMX NpaBoOTHOLLIEHMAX. Bbl-
60op o6bekTa M MpeAMeTa MccnefoBaHMs 00YCNOBMEH Chneuudukoin mnccnegyemblix



MPUHLMNOB B N3MEHSIOLLMXCS COLMNAIbHO-3KOHOMUYECKMX YCOBUSX U HEOBXOLMMO-
CTbi0 pacLUMpeHns cepbl UX NPUMEHEHNS B FPaXAaHCKO-MNPaBOBbIX OTHOLLEHUSX.

MonoXeHUs, BbIHOCUMble Ha 3alnTy.

1. 9BontouUMsA NPUHLMMOB CNpaBej/IMBOCTH, LOOPOCOBECTHOCTU U Pa3yMHOCTH
0TpaxaeT pas3BUTME rPaXAaHCKO-MPaBOBbIX OTHOLUEHWA W rpaXAaHCKO-NpaBoBOi
cucTembl B Lienom. MepsBoHavanbHO A06POCOBECTHOCTb, Pa3yMHOCTb W CripaBefin-
BOCTb paccMaTpuBasMCb B €CTECTBEHHOM W KaHOHWYECKOM MNpaBe KakK MOpasbHO-
HpaBCTBeHHble KaTeropuu. C pa3BUTMEM €BPOMENCKOro FpaXaHCKOro 3akoHo4a-
TenbCTBa paccMaTpuBaeMble MPUHLUMLI MOMYYUIM HOPMATMBHOE 3aKpenseHue. B
HacTosLLee BpeMs UX COAEPXKaHUe PUAN3MPOBAHO 1 BbIBEAEHO 3a HOPMbl MOPaMN 1
MAeonornn, Yero TpebytoT M3MEHMBLUMECS YCMIOBUA TPaXAaHCKoro o6opota M uTo
COOTBETCTBYET COBPEMEHHOI IPaXKAaHCKO-MpPaBOBO AOKTPUHE.

MpUHUMAbI FPaXAaHCKMX NPaBOOTHOLLUEHUI A — 3TO UCXOAHbIE MpaBuna, 06s3a-
Te/lbHble 4N11 UCMONHEHUS B NPaBONPUMEHNTE/NbHO, NPaBOyCTaHOBUTENLHO W npa-
BOPEANN3aLMOHHON [eATeNIbHOCT YYACTHUKOB TPaXKAaHCKUX MPaBOOTHOLLIEHUNN,
3aKpen/eHHble B HOPMax rpaXaaHCKoro 3aKoH0aTe/bCTBa.

MpuHUMN £O6POCOBECTHOCTU — MPUHLMM FPaXAaHCKUX NMPaBOOTHOLLEHWIA, yC-
TaHaB/MBaloLWMiA HeOBX0AMMOCTb 3abOTIMBOr0, OCMOTPUTENLHOFO MOBEAEHMS, MPK
KOTOPOM UCK/OYaeTcs Nt06oe NposiBeHMe HEOCMOTPUTENLHOCTU, HEBPEXXHOCTH, He-
3HaHWA NpaB, 0653aHHOCTEN M 3aKOHHbIX WHTEPECOB APYIMX YYAaCTHUKOB rpaxaaH-
CKMUX MPaBOOTHOLLEHWIA, U MpejnonaratolLyii OTHOLLEHNE K YYXXUM 0BS3aHHOCTAM M
npaBam Kak K CBOMM COBCTBEHHBIM.

MpUHLMN PasyMHOCTM — MPUHLMN TPaXAaHCKUX MPaBOOTHOLLEHUM, ycTaHaB-
NNBaOLLMIA HEO6XOAMMOCTb COOTHECEHMUS AeCTBUIA YHAaCTHUKOB NPaBOOTHOLLEHWIA C
YCNOBUSMW U SBNEHUAMU OBBEKTUBHOW peanbHOCTU, COLMaNbHO-3KOHOMUYECKO
LeiCTBMTENbHOCTN, 00ObIYHO MpPeAbABASEMbIMW TPe6oBaHMAMU U 06bluasMu, Mpo-
(hecCOHaNbHLIMU NpaBUIaAMM.

MpyHUMN cnpaBeiiMBOCTM — MPUHLMN TPaXAAHCKUX MPaBOOTHOLLEHWIA, CO-
rNacHO KOTOPOMY MOBefeHMe CybbeKTa AaHHbIX OTHOLUEHWI COOTBETCTBYET COLM-
anbHOMY Ha3Ha4yeHWo MpaBa U HOPMaM HPaBCTBEHHOCTM, COBMOAETCS copasMep-
HOCTb NpaB U 3aKOHHbIX MHTEPECOB YYaCTHWKOB MPaBOOTHOLLEHWUN, TPETbUX UL, 1
Ny6ANYHbIX MHCTUTYTOB.

2. OfHa n3 BaXKHeMWNx 0cobeHHOCTel MPMHLMNOB 406POCOBECTHOCTYU, Pasym-
HOCTW W CMpaBejIMBOCTM, OTANYAIOWMNX UX OT APYrUX NPUHLMMOB FPaXKAaHCKNX
NPaBOOTHOLUEHWIA, 3aK/TH04AETCA B BOSMOXHOCTN UX BAMAHWA Ha UHTEPECH! YYaCTHU-
KOB TpaXKAaHCKMWX MpaBOOTHOLIEHWIA. MpUHUMN CnpaBeAanBOCTY, YPaBHWBAOLLMWIA
pacnpefeneHue npaB C Y4YeTOM OGLLENPUHATLIX CTaHAApTOB MOBEAEHUSA, [LOMKEH
MPUMEHATLCA COBMECTHO C MPUHLMNAMKU [06GPOCOBECTHOCTM W PasyMHOCTU B CUNy
aKCMOMOrMYEeCKOro 3HaYeHUs 1 cneLudrKi NpaKTMYeCcKoro Mcnonb3osaHms. Mx co-
BMECTHOE NPUMEHeHNE NO3BOMSET paccMaTpuBaTh Npasa U 06513aHHOCTM YYaCTHUKOB
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rpak4aHCKO-NpPaBOBbIX OTHOLUEHWIA B KOMIJIEKCE, C Y4YEeTOM COLMabHO-3KOHO-
MUYECKUX YCMOBUIA X035iiCTBOBaHMSA. B CBA3W C TeM, 4TO pacCMaTpuBaemble MpUH-
UMbl BbICTYNAOT 06LMMU 1S FPaXKAaHCKOro npaea, WX UCMo/b30BaHUE B KaX/0M
KOHKPETHOM C/lydae BO3MOXHO TO/IbKO MPU YC/IOBUM COTNacoBaHWs M COOTHECEHMS C
APYTMMU NPUHLMIaMN.

3. BkAtoueHMe NPUHLMMOB CMpaBe/IMBOCTY, LOGPOCOBECTHOCTY U Pa3yMHOCTU
B OLiEHOYHblE HOPMbI UHCTUTYTOB COBCTBEHHOCTM, OTBETCTBEHHOCTM, 0653aTe/IbCTB 1
APYrux npegycmaTpuBaeT UX TPaHC(HOPMaLMio B 3aBUCUMOCTW OT UHCTUTYTa, OTpa-
)KaeT 0COBEHHOCTU mpoliecca PepOPMUPOBaHNS TPAXAAHCKOTO 3aKOHOAATENbCTBA,
NpefoCcTaBNsieT HOBble BO3MOXHOCTW Pe~IMpPOBaHUs FPaXAaHCKUX NPaBOOTHOLUE-
HUIA B YCNOBUSAX PbIHOYHOM 3KOHOMUKU. B3aumopelicTBUe MO FrOPU30HTaNN C MPaBo-
BbIMW HOPMaMW W WHCTUTYTaMU, BfIMSHWE HA NPaBOBOE CO3HaHWE U NPaBOBYIO Ky/lb-
Typy npefonpeaenstoT B CUAy aKCMOMOTMYECKOro Xapakrepa 3TUX MPUHLMMOB
60/1bLIOE Pa3HO06pasne UX PYHKLWIA — OT PerynsTUBHOI Kak rnaBHol [0 NpaBooG-
pasyoLLeii (thopMupytoLLeil) U BOCNUTATENbHON. 3a/10)KeHHas H FPaKAaHCKOM 3aKo-
HOAATeNbCTBE MPE3yMMNUMs UCCNeAyeMbIX MPUHLMMNOB MO3BONMSAET BblAeNATh BOCCTa-
HOBUTE/NbHYIO (DYHKLMIO B KAUECTBE OAHOI 13 OCHOBHbIX.

4. TpuHUMNbI CNpaBefUBOCTY, A06POCOBECTHOCTM U Pa3yMHOCTW SIBASHOTCA
OAHUM U3 K/HOYEBbIX (DAKTOPOB, MO3BOMAIOWMX HALMOHA/LHON  (haxaancKo-
NpaBoBOIi JOKTPMHE BbIPaGOTaTb OTBEYAlOLLME COBPEMEHHbIM TPeGOBaHMAM MpaBua
perynupoBaHus, B TOM 4KCIe U NPUMEHeHUs CyfelicKoro ycMoTpeHus. Passutue
PbIHOYHBIX OTHOLUEHUI MPUBENO K HOPMATUBHOMY 3aKPEMJEHUIO [aHHbIX MPUHLM-
MOB B HOBbIX PaXAAHCKO-NPaBOBbIX MHCTUTYTaX BO3MELLEHUs YBbITKOB, NPUUMHEH-
HbIX HeJ0GPOCOBECTHOW KOHKYpPEHLMEN, KOMMeHcaLMy MOpanbHOro Bpefa, 3alyThbi
yecTun, £06POro MMEHN 1 [eNoBoi penyTaLuu.

5. MpUMeHeHWe NPUHLMMNOB A06POCOBECTHOCTM, Pa3yMHOCTU U CMpaBeAsvBoO-
CTU MOXHO pPaccMaTpuBaTb U Kak Lefb, U Kak NpaBoOBOE CPEeACTBO, CMOCOGCT BytoLLee
BOCMO/IHEHMIO NPOGENOB B NPaBOBOM PErYNMPOBaHUM, MO3BOMAIOLLEE YU ThiBaTb CO-
UnanbHble, MNCUXONOTUYECKME, KYNbTYpPHbIE, 3KOHOMMWYECKME, OpraHM3aLMoHHbIe,
MH(OPMALMOHHbIE U UHblE (AKTOPbI, HE OTHOCSLLMECSH K MPaBOBbIM, MPU BO3HWUKHO-
BEHWU, OCYLLECTBNEHUM U MPEKPaLleHNU rpaxAaHCKUX MpPaBOOTHOLIEHMIA. Takoi
MoAXof MO3BOMISIET He OrpaHMYMBATLCS (DOPMabHO-MPABOBLIMK MeTO4aMU U WC-
Mo/b30BaTh NPU PETYNMPOBAHUN TPAXKAAHCKNX NMPABOOTHOLUEHWIA LOCTMKEHNUS UHbIX
HayK, YTO [0Ka3blBaeT OTEYECTBEHHbIN W 3apy6exHbIii OMbIT NPUMEHEHUs W3yuae-
MbIX MpUHLMNOB. [MpaBoBasi NpakTUKa TpebyeT MOCTOSIHHOFO paclUuMpeHust 061acTu
WX UCMO/b30BaHUs, YTO BIEYET He TONIbKO POCT NPaBOCO3HAHUS 1 NPABOBOW KyNbTy-
pbl, HO M pa3BKUTWE NPABOTBOPYECTBA.

ABTOp NpejnaraeT BHECTU CrefyloLe USMEHEHWUS B HOPMATUBHbIE MPaBOBble
aKTbl:



 ab3aL, BOCbMO YacTu BTOPOI CTaTbh 2 [paxfaHCKOro Kogekca Pecny6auku
benapycb (ganee — 'K Pecny6nvku Benapycb) ¢ Lenbio pacluvpeHns cogepxxaHus
M3NOXWTb B Clefyloleil pefakummn: «lpyu OCYLLECTBAEHUW TFpaXAaHCKMX Npas U
06513aHHOCTE YYaCTHUKM TPaXKAaHCKUX MPaBOOTHOLUEHWIA AO/MKHbI PYKOBOACTBO-
BaTbCA MPUHLUMNAMKU J06POCOBECTHOCTU, PA3yMHOCTM U CNPaBeAnMBOCTM (MPUHLMNBI
[,06pOCOBECTHOCTU, Pa3yMHOCTY 1 CMNPaBeAMBOCTY MPaXKaHCKNX MPaBOOTHOLLIEHWIA). »;

e [OMONHUTL cTaTbio 14 «Bo3meweHne ybbiTKoB» MK Pecny6nuku benapycb
MYHKTOM 3 CnefyloLlero cogepxanus: «Pasmep y6bITKOB, MOANeXalux Bo3meLlle-
HUI0, ONpeAenseTcs CyA0M UCXOLA U3 NPUHLMNOB A06POCOBECTHOCTH, Pa3yMHOCTU U
CMpaBesIMBOCTU YYACTHUKOB FPaXKAaHCKNX MPaBOOTHOLLEHWIA, €ClIM MHOE He Mpeay-
CMOTPEHO 3aKOHOAaTe/Ib,CTBOM W/ COOTBETCTBYIOLMM 3aKOHOAATENbCTBY [0r0BO-
poMm.»;

e [OMONHUTL CTaTbio 184 «3aKNoueHue CAenKn HeyrnoSIHOMOYEHHBIM NINLLOM»
'K Pecny6nuku Benapycb NyHKTOM 3 cnefytowwero cofepxaHus: «Mpu npuHATAN
pelleHmns 06 0406peHNN CAENKN, COBEPLUEHHOW NULOM, HE UMEIKOLMM NOMHOMOYWA,
NpeAcTaBnseMblil JOMKEH UCXOANTL U3 MPUHLMNOB A06POCOBECTHOCTU, Pa3yMHOCTM
1 CNpaBeLIMBOCTL.»;

e cTatbto 290 K Pecny6nuku Benapycb U3N0XWTb B CReayroWwein pefakumm:
«O6sA3aTenbCTBA AOMKHBI UCMOMHATLCA HaAnexalmm o6pasoM B COOTBETCTBMU C YC-
nosmaMK 06s3aTenbCTBa M TPe6OBaHNAMMN 3aKOHOAATENbCTBA, a NMPU OTCYTCTBUU Ta-
KWX yCnoBuii n TpeboBaHWn — B COOTBETCTBMM C 06bIYHO MpPeAbABAseMbIMU TPebo-
BaHWAMU 1 NPUHUMNAMKU A0BPOCOBECTHOCTU, PasyMHOCTU W CNpaBef/IMBOCTU.», UC-
XOfs U3 TOTO, YTO CTaTbsl COAEPXKUT TaKue MOHATUA, KaK «yCnoBus 0643aTenbcTsa» 1
«00ObIYHO NpeAbABNSeMble TPebOBaAHNAY;

e NyHKT 3 cTatby 394 «LleHa» K Pecny6nukn benapycb M3noXutb B clie-
[ylOLei pefakumMm B 4acTu OnpefeneHuns LeHbl, KOTopas LO/MKHA ObiTb pasyMHOW,
Tak Kak B C/lyyae pacx0oXfieHuii B ee pasmepe Heo6Xxo4MMO MMeTb cnocob onpeaene-
HWA LieHbl CAenkun: «B cnyyasax, Korfa B BO3ME34HOM [OroBOPe LieHa He npefycMoT-
peHa 1 He MOXeT OblTb OnpefenieHa NCXOAA W3 YCIOBUIA [OroBopa, UCMOMHeHVe A0-
roBopa A0/MKHO BOblTb ONMaYeHO MO Pa3yMHOI LieHe, KOTOpas npW cpaBHUMbIX 06CTOS-
TeNbCTBax 06bIYHO B3MMAETCA 3a aHaNOrMYHble TOBapbl, PaboTbl UK YCAYTH.»;

e cTatbio 416 «[lMpeagoroBopHsle cnopbl» MK Pecnybnukun benapycb U3n0XuTb
B ClefyloLlei pegakuum: «B cnyyasx nepegayv pasHOrNacuii, BO3HWUKLLIMX Npu 3a-
KMHOYeHUN 0roBopa, Ha pacCMOTPEHME Cyfla Ha OCHOBaHWUW cTaTby 415 HacToALero
Kogekca nnbo no cornawieHunto CTOPOH YC/I0BMUA [OroBopa, Mo KOTOPbIM Yy CTOPOH
MMeNncb pasHornacus, onpefensatTcsa CyAOM WUCXOAA M3 MPUHLMNOB A06POCOBECT-
HOCTW, pa3yMHOCTW U CNpaBefInBoOCTL.»;

e [I0MONHUTL CTaTblo 5 «MHpopmaumsa o Toape» 3akoHa Pecny6nuku bena-
pycb «O 3awuTe npaB noTpebuTeneit» oT 9 AHBaps 2002 r. cnefytoWwmnM MyHKTOM:



«M3rotoBuTenb (Npogasewl, WUCMOMHUTENb) 0693aH NPW NpeocTaBieHn UHpopMa-
umn o ToBape (paboTe, ycnyre) NpeanpvHUMaTh 406POCOBECTHbIE U pasyMHbIe MepbI
MCXOAA M3 NpegsnonoXeHns o6 OTCYTCTBUM Y MoTpebuTens Heob6xogumol u [OCTO-
BEPHOI MHopMauuy B Lensx AoBefeHuns 4o notpebuTens Tako HopMaLmn.»;

* NYHKT 4 cTatbi 16 «MMyLlecTBEeHHbIe npaBa» 3akoHa Pecny6nvkn benapych
«O06 aBTOPCKOM nNpaBe Y CMEeXHbIX npaBax» 0T 16 maa 1996 r. U3N0XUTb B Cnesyto-
Wweit pegakumu: «OrpaHuyeHus npas aBTOpPOB (MHbIX MpaBoo6nasfaTeneit), ykasaH-
HbIX B HAacTOsALLEl CTaTbe, YCTaHaBNMBAKOTCS CTaTbsiMM 18—21 HacTosAWero 3akoHa
M NPYMEHAIOTCA NPU YCNOBUW, YTO OrPaHWYEHUS He HaHOCAT HeonpasAaHHOro
yuwiep6a HOpManbHOMY MCMONb30BaHWIO MPOWN3BEAEHNS N HEOBOCHOBAHHO He YLueM-
NAOT 3aKOHHbIE MHTEPEeCHI aBTopa (MHOro npasoobnagarens). MpaBoMepHOCTb TaknX
OrpaHuyYeHnidi 1 pasmep NPUYMHEHHOTO yliep6a onpeaenstoTCA UCXOLA U3 MPUHLM-
noB [06POCOBECTHOCTW, Pa3yMHOCTW U CMPaBeS/IMBOCTU YYaCTHUKOB MPaXKAaHCKMX
NPaBOOTHOLLUEHNIA.».

Nnunblii BKNag conckatens. PaboTa sBnsie TcH aBTOPCKOIA 1 BbINO/IHEHA CaMO-
CTOATESIBbHO:

* 0Ka3aHOo 3Ha4yeHue aKCMONOrMYecKOro KOMMOHEHTa B 00befUHEHUU MpPUH-
LMnoB f06POCOBECTHOCTM, Pa3yMHOCTU W CNPaBeAnnBOCTA BO B3aMMOCBS3aHHYIO U
MHOTOYHKLMOHAMBbHYIO CUCTEMY B paMKax WHCTUTYTa MPUHLMMOB 1paxjaHCKNX
NPaBOOTHOLLIEHWA;

e onpegeneHbl yHKUMK (0T perynsaTUMBHOA 40 MpaBoo6pasytoLleil 1 BocnuTa-
TeNbHO) NPUHLMMNOB O6POCOBECTHOCTM, Pa3yMHOCTH W CNpaBeAnnBOCTH, UX MECTO
M pofib B CUCTEME FPaXKAAHCKOI0 Npasa; OTPaXKeHbl CyObEKTUBHbIE N 0ObEKTUBHbIE
CBOICTBA paccMaTpMBaeMblX NPUHLMNOB, NX BO3AENCTBME Ha IPDEK TUBHOCTb (hax-
[aHCKMX NPaBOOTHOLLIEHUI 1 NOBefeHNe Cy6beKTOoB;

* 060CHOBaH BbIBOZ O 3aKpenieHun UcciefyembiX NPUHLMMNOB B FPaXaaHCKOM
3aKoHogaTenbcTBe Pecnybimku Benapycb B OCHOBHOM B OLEHOYHbIX HOPMax, noka-
3aHO MX B3aMMOAENCTBME C APYTMMU FPaXKAaHCKO-NPaBOBbIMU WHCTUTYTaMu; pac-
CMOTpPEeHa NpaBoOMNPUMeHNTENbHAA AEATEIbHOCTL U HA NpUMepe haXKAaHCKWUX npaso-
OTHOLLEHWI C yYacTnem noTpebuTenei packpbiTbl TEHAEHLMN U MHOFO] paHHble BO3-
MOXHOCTW UCMO/b30BaHWA NPUHLMNOB A06POCOBECTHOCTU, Pa3yMHOCTU U CNpaBes-
NNBOCTW;

* Hay4yHO 060CHOBaHa HeobX0AMMOCTb 6o/ee 3(EKTUBHOIO NPUMEHEHNS UC-
cnefyembiX MPUHLMMOB B IPaXk4aHCKO-NPaBOBbIX OTHOLLUEHWUAX W BHECEHbI Mpeano-
XKEHMA MO COBEPLUEHCTBOBAHMIO 3aKOHOAATeNbCTBA U CyfebHOV NpakTukK B Pecny6-
ke benapycs.

Anpobauunsa pesynbTaTtoB gmccepTauuu. BbiBofbl nccnegosaHus anpobupo-
BaHbl Ha BOCbMY MEXAYHapPOLHbIX U pecnyb/MKaHCKUX KOH(epeHuuax: «AKTyanb-
Hbis Npabnembl hapMdaBaHHSA LyXOyHali i MacTaukain KynbTypbl Monagst (MUHCK,



1999); «210 rog KaHcTbiTyubn Paubl [Macnannaii: nctopbis, npasa, Tpagbllbn»
(MuHck, 2001); «VIII mexgyHapoaHble Kupunno-Megoamnesckne yTeHWUs, MOCBs-
L eHHble [IHAM CNaBsHCKON MUCbMEHHOCTU U KynbTypbl» (MuHck, 2002); «Counab-
HO-ryMaHWTapHble Hayku B cucTeMe Bbiclei Wwkonbl» (MuHck, 2002); «McTopusa u
KynbTypa EBpOMbl B KOHTEKCTE CTAHOB/IEHUA W Pa3BUTUA PErvOHaNbHbLIX LUBUNN3A-
unii n KynbTyp» (Butebek, 2003); «MpaBoBble Y MHCTUTYLMOHANbHbIE MPOGIEMbI
COLManbHO-3KOHOMMYeCKMX NpeobpasoBaHuii B Pecny6nvke benapycb» (MuHck, 2003);
«HopmaTrBHast ocHOBa NpaBoBoil cucTeMbl Pecny6nuku Benapyck» (IFpogHo, 2006);
«Teopus 1 NpakTWKa NPaBoOTBOPYECTBA ¥ NpaBonpuMeHeHuns: Pecnybnunka benapycb
B YCMOBMAX MHTErpaunoHHbIX npoueccos» (CpogHo, 2007).

Ony6/MKOBaHHOCTb Pe3ynbTaToB Aucceptauun. Mo pesynbTatam uccnego-
BaHMA ony61MKoBaHO 16 Hay4yHbIX paboT, B TOM uyucie 7 cTaTeil B HayuYHbIX pPeLeH-
3MpyeMbIX XXypHanax, 2 — B CO60pPHMKax Hay4HbIX TPYAoB, 6 — B MaTepuanax KoH-
thepeHUmMin, 1 — B Te3ucax [OKNafoB KoHgepeHuuii. O6bem ny6amkauuii, cOOTBET-
CTBYOLMX N. 18 MM0N0XKEHNA O MPUCYXAEHUN YUHEHbIX CTEMEHEN 1 NMPUCBOEHWU yue-
HbIX 3BaHWI1 B Pecny6ninke benapych, cocTaBnseT 6,3 aBTOPCKOro nncTa.

CTpyKTypa 1 06beM ancceptauymm. CTpyKTypa fucceprauumn onpefeneHa no-
TMKOW M3M10XKeHWs MaTepuana u COCTOMT M3 BBefeHUs, 06LLeil XapakTepucTukn pa-
60Tbl, TPEX rNnas, 3aKNoYeHUs 1 Gubnnorpamuyeckoro cnucka. Pabota n3noxeHa Ha
126 cTpaHuyax, U3 HMUX 23 CTpaHULbl 3aHUMaeT 6ubaMorpatMyeckunii CNUCoK, KOTo-
pblii COCTOUT M3 CMMCKA UCNO/b30BaHHbIX UCTOYHWUKOB (327 HaMMeHOBaHWUIA) 1 cru-
cKa ny6nukauuii conckatens no teme gucceptauum (16 HaumeHoBaHwuin).

OCHOBHOE COOEP>XAHWE

Bo BBefeHMN pacCMOTPeHbl HEO6XOAMMOCTb M BO3MOXHOCTb Hay4HOro orpe-
[lenieHns ponu 1 mecta NPUHLKMNOB CrpaBeianBOCTU, 406POCOBECTHOCTU U pa3yMHO-
CTW B FPaXJaHCKO-NPaBoBbIX OTHOLIEHUAX.

naBa nepsas «TeopeTMKO-METOLOIOMMYECKME U UCTOPUYECKME OCHOBBI
N3y4yeHNs NPUHLMMOB CMpaBea/IMBOCTW, JOO6POCOBECTHOCTM U pasyMHOCTM B
rpaxKfaHCKO-NpPaBOBbIX OTHOLLEHUSIX» COCTOUT U3 TPEX pPa3jenos.

B nepsom pasgene «AHanMTUYECKUA 0630p NMnTepaTypbl U MeTO0A0N0TMA
nccnefoBaHMSA» BbIMOAHEH aHaNW3 Hay4HOW nMTepaTypbl NO uccnefyemoi npobne-
me. 119 u3yyeHus BOMPOCOB reHe3nca NpUHLMNOB f06POCOBECTHOCTH, Pa3yMHOCTU
1 cnpaBefnnBOCTM aBTOpP 06paTuca K paboTaM aHTMYHbIX U eBPONecKMX mnoco-
toB (MnatoHa, ApucToTens, V. KaHTa), thpaHLy3CKUX MpoCBeTUTEeNel, COBPEMEH-
HbIM  uccnepgoBaHuam  C.C. AnekceeBa, A.A. ['yceiiHoBa, B.C. HepcecsHua,
AW. Mepwwnua n ap.



Hanbonee BaXXHbIMM UCTOYHWMKAMV B NPOLECCe UCCNe0BaHUA ABUANCHL [ pax-
JaHckuii kogekc Pecny6nmkn Benapycb (1998 r.), MpaxgaHckne kogekcbl Poccun,
®paHuuu, Monbwun, MepmaHumn, rpakgaHckoe 3akoHogatenscteo CCCP, a Takxke
HOPMbI MEXAYHapo4HOro 4acTHOro mnpasa. [nd uccnefoBaHUA MPeeMCTBEHHOCTU
6enopyccKoro 3akoHozartenbCTBa aBTop paccmarpusan CtaTyT BeNMKOro KHsxecTea
Nntoeckoro 1588 r. VicknounTensHoe 3HadeHne g aHanusa npakTuyeckoro npu-
MEHEHMA M3y4YyaeMblX MPUHLMUNOB WMENN MNOoCTaHOBMEeHMs [171eHymMoB BepxoBHOro
Cyga n Boiclwero XossiictseHHoro Cypaa Pecny6nvku benapych, cyfebHas npakTu-
Ka. [pakTUYecKylo OCHOBY WCC/efloBaHWUsA COCTaBUIN fena, U3yYyeHHble aBTOPOM B
cypax LeHTpanbHoro, MOCKOBCKOro pavioHOB T. MWHCKa, XO3fACTBEHHOro cyga
r. MuHcka.

Covckatenb Takxe obpaljancd K COOTBETCTBYIOLUM WCCNEAO0BaHUAM COBET-
CKOIi opuAnYecKoin Hayku. Hambonee yHaameHTanbHbIMU pa3paboTkamy B TEOpUK
npuHumnos asnsaioTcs Tpyasl .A. CeBepanbika, 3.A. bepbelikmHa, A.T. BoHHep,
E.A. Nlykawesa.

V3MeHeHne coumManbHO-3KOHOMUYECKMX OTHOLLEHWI Ha NOCTCOBETCKOM Npo-
CTPaHCTBE MOBNEK/IO HEOOXOANMOCTb pPa3paboTKy HOBbIX MOAXOA0B K OCHOBHbLIM MO-
NOXEHUAM LUMBUAUCTUKK, B TOM YKcne npobieme NPUHLMUMNOB rpaXAaHCKoOro npasa.
OfHvM 13 MepBbIX K 3TOMYy Bonpocy obpaTtuncs KO.K. ToncToid. B Poccuiickoin de-
pepaunn K.E. BogsaxuHoii, KO.B. BuHunyeHko, E.I'. KomuccapoBoil 3alymileHbl guc-
cepTauuv no OTAeNbHbIM acrekTam MPUWHLUWUMOB npasa. B nocnefHee gecatunetune
nosiBUINUCL CTaTb M MoHorpagum B.A. benosa, M.W. BparuHckoro, B.B. BuUTpsiH-
ckoro, .B. foxzaesa, B.M. EmenbsaHoBa, J/1.B. LLLeHHUKOBOW 1 Ap.

B 0TeuecTBEHHOWN LMBWUAMNCTUKE OTAENbHbIM acnekTam [aHHON npobnembl mo-
cBAWeHbl paboTel A.M. Abpamosuya, H.J1. BoHaapeHko, . A. Bacunesuua, B.A. Bu-
Tywko, T.A. KopeHb, E.B. MoTtuHoii, B.B. MapaweHko, E.W. LLepbaueBuuya,
B.®. Yurupa v gp. AHann3 OCHOBHbIX JOCTVXXEHWUIA B 3TOM HampaBieHWW BbINOHEH
B Tpyaax C.®. Cokona, N.A. FOxo u gp. B 2007 r. Bbiwwa nepsas B benapycn moHo-
rpajgus H.J1. BoHaapeHKo «MpUHUMMbLI rpaxjaHckoro npaea Pecny6nukn Bena-
pycb», B 0AHOM 13 lMaparpadioB KOTOPOI pacCcMOTPeHbl MPUHLMNLI JO6POCOBECTHO-
CTW 1 Pa3yMHOCTW ¥ NPU3HaeTCA HE06XO0ANMOCTb MX LOKTPUHANbLHOM pa3paboTKu.

lMoaTBepXAeHnemM MepcrneKTUBHOCTY MNPakKTUYECKOro WUCMo/b30BaHMA U3yyae-
MbIX MPUHLMNOB ABNSAETCA NOABMEHME B MOC/efHee BPems 3HaUYUTE/IbHOr0 Konmye-
cTBa nyb6nukauuii no 3atoii npobneme. K HUM HEOOGXOAMMO OTHECTM CTaTbyu
B.B. MapalteHko, B.B. Mogrpywu, B.I'. TuxuHun v gp.

AHann3 HOpMaTMBHbIX WCTOYHWKOB, Hay4HOIW NMTepaTypbl W MPaBOMPUMEHU-
TeNbHON NPaKkTUKM NO3BOSIUA OTPa3nTb B3aMMO3aBMCUMOCTb 3BOMOLMM NPUHLMNOB
crnpasefMBOCTN, 06POCOBECTHOCTH, Pa3yMHOCTH, rPaXKaHCKO-NPaBOBbIX OTHOLLE-
HWIA U TPaXAaHCKO-NPaBoOBOI CUCTEMbI, COOTBETCTBUE BBEAEHUS faHHbIX NPUHLMUMOB
B rPaXJaHCKOe 3aKOHOAAaTeNbCTBO Pecny6nnku benapycb LeHHOCTHbIM OpUEHTUpaM
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KoHcTutyummn Pecny6nvkn benapycb, nokasaTb TEHAEHUWUW U NEPCMNEKTUBbI UX UC-
No/b30BaHNA B FPaXKaHCKO-MPaBOBbIX OTHOLLEHUAX.

B 0CHOBY HacTOfILLLEr0 UCCNef0BaHUA Nerna runotesa 0 ToM, YTO MPUMEHEHVe
NPUHLMMNOB CNpaBesnBOCTA, A0OPOCOBECTHOCTU W PasyMHOCTU B TpPaXAaHCKO-
MpaBOBbIX OTHOLLEHMAX NO3BOMSAET PacLUMPUTL 06/1acTb LeiiCTBUSA NPaBOBLIX HOPM,
MOBbICUTb YPOBEHb NPaBOCO3HAHWUSA U NPABOBOW KyNbTYpbl, YTO OTBEYaeT COBPEMEH-
HbIM COLMa/IbHO-3KOHOMUYECKUM OTHOLLEHWAM W CNOCO6CTBYET UX 3(PEKTUBHOCTH.

Ha 0cHOBe Hay4yHOro ocmbICNeHns NPobeMbl aBTop CHOPMUPOBAN CNEAYIOLLYIO
KOHLENUMIO: MPUHUMMBLI CNpaBefnnBoOCTU, A06POCOBECTHOCTU U Pa3yMHOCTU ABNS-
0OTCA HOPMaMW NPSMOro [LeACTBMA W AOMKHbI MPUMEHATLCS ANA PeryampoBaHuns
rpaXkAaHCKMX NpaBOOTHOLUEHWIA C YYETOM PackpbITUS KOHKPETHbIX YCM0BWMA, CTaH-
[apTOB MOBefeHNs B OMNpefeneHHoW cepe KOMMEpUECKON f[esTenbHOCTH, 0CO6eH-
HOCTeli CTOPOH, 06bIYaeB e10BOW NPaKTUKM U LLeNn CAENKU.

MeTogonorusa u MeTofbl UCCNefoBaHMS, UCMOMb30BaHHbIE B AWUCCepTaLuun, On-
pefeneHbl Lenbio, 3afa4aMmmn 1 06bLeKTOM nccrefosaHns. Mpy aHanvu3e NPoNCxXoxae-
HWS NPUHLMNOB Npasa Obla peann3oBaH akCMOMOrMYeCKUiA Moaxod, Tak Kak Gopmu-
poBaHMe CUCTEMbI pacCMaTpyBaeMbiX NMPUHLMMOB NpaBa TECHO CBA3aHO C MPUPOLON
006LL{e4eN0BEYECKMX LieHHOCTe. N8 OCyLLeCTBIEHNS TEOPETUYECKMX 0606LLEHNI 1
BbIBOJOB aBTOP NPUMEHSAN METOAbl BOCXOXAEHWUS OT Y4aCTHOro K obLiemy, oT abeT-
PaKkTHOI0 K KOHKPETHOMY, CTPYKTYPHO-(DYHKLMOHabHbIA MeTo4 U MeTOf CpaBHU-
TEe/IbHOr0 aHann3a. B nccnegoBaHWM MCMOMb30BaHbl CreLnabHble PUANYECKne Me-
TOAbl: CPaBHMTENbHO-NPABOBOM, IOPUANYECKOrO MOAENMPOBaHUA W KOPUANYECKON
Nnorvkv (Mpy TONKOBaHUM HOPM), & TaKXXe KOPPECnoHAMPOBaHWS (Npy onpefeneHny
B3aMMO/eiCTBMS NpaB 1 06513aHHOCTEN).

Bo BTOpOM pasgene «3BonoUMA MPUHLMNOB CNpasea/iMBoOCTU, 406POCOBECT -
HOCTW M pasyMHOCT W B 6/10pyCCKOli MPaBOBOW MbIC/IM» MOCTaBMIEHO Lie/biO BbIAB-
NeHve 3aKOHOMEepPHOCTW W MOCNefoBaTe/IbHOCTU 3aKPeneHns NpPUHLMUMOB crnpasej-
NNBOCTW, A06POCOBECTHOCTY M pasyMHOCTW. [ina aToro asTop obpawancs K obuiect-
BEHHO-HPaBCTBEeHHbIM B3rnggam ®. CkopuHbl, A. BonaHa, M. JluteuHa, f1. Caneru
n gp. Ocoboe BHMMaHWE 6b110 YeNeHo NonoxeHnaMm CrtatyTa Bennkoro KHsxecTsa
NnTtosckoro 1588 r. Ha ocHOBe Mx aHanv3a yCTaHOB/IEHO, YTO CNpaBes/IMBOCTb fB-
NAeTCA OLHUM M3 rnaBHbIX NpuHumMnos Ctatyta BKJ/1 1588 r. [anbHeiwas 3Boto-
LUns NPUHLUNOB A0O6POCOBECTHOCTU, PasyMHOCTU W CNpaBefnnBOCTU pacCcMOTpeHa
Ha OCHOBE COBETCKOrO M MOCTCOBETCKOIO rpaX[aHCKOro 3akoHoAaTensCTsa. ABTOP
npuilen K BbIBOAY O TOM, YTO J06POCOBECTHOCTb, Pa3yMHOCTb U CNpaBefMBOCTb
Bcerga 66114 Lienbio pasBuTas 0TEUECTBEHHON MPaBOBOW MbICIN U B ONpefeneHHbIX
YC/IOBUSAX COLMaNbHO-3KOHOMUYECKOT0 Pas3BUTUA MOMYYMNN COOTBETCTBYHOLLEE 3a-
KpenyeHune B 0OCHOBHbIX HOPMATVBHbIX MPAaBOBbIX aKTax.

B TpeTtbem pasfene «Cofep>KaHne u QyHKLUUN NPUHLMNOB CNpasefBoOCTU,
[06pOCOBECTHOCTM Y pasyMHOCTU» faHa Hay4yHas OueHKa CyObeKTUBHbLIX U 00b-
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€KTVMBHbIX CBONCTB AaHHbIX MPUHLMNOB, NPeAONPeaenstoLmx caMmble LIMPOKUE BO3-
MOXHOCTW X UCMOJb30BaHUA.

AHanmsupys cogepxxaHue n3yyaeMblX NPUHLMUMIOB, WX B3aUMOAENCTBUE C ApY-
rMMKN 0TPacneBbIMY NPUHLMNAMK, HANPUMEeP PaBEHCTBA CTOPOH, CBOOOAbI AOroBopa,
aBTOp CAenan BbIBOA O TOM, YTO OHW MpefCcTaBsfeT co60li OTAeNbHY0 cuctemy. OH
yCTaHOBWUN CNpaBefIMBOCTb TOYKWM 3peHMs, npegnonararolleid, 4to 06LienpaBoBbTe
MPUHLMMbI HAXOAAT OTPXKEHUe B MPUHLUMNAX APYTrUMX CTPYKTYP NpaBOBOM CUCTEMbI,
B/INAS Ha X POPMMpPOBaHME U pa3BuTHe. V3 paccmaTpusaeMbiX MPUHLMUMNOB Hanbo-
Nee BbIPaXEHHbIN 06LLeNpaBoBOi xapakTep UMeeT MpUHLMN cnpaBeanvMBocTW. Ero
YHMBEPCaNbHOCTL MPU3HAETCA UMBUAUCTAMU, KOTOPbIE CUMTAIOT [aHHOe KayeCTBO
OfHAM U3 YCNOBMIA NpeBpaLleHns ero B 06LienpaBoBoi NpUHUMM. MPUHUMNbLI J06-
POCOBECTHOCTM M PasyMHOCTW MpPakTU4YecKn 6e30roBOPOYHO OTHOCATCA K OTpache-
BbIM. TeM He MeHee B OfjHY B3aMMOCBAI3aHHYIO CUCTEMY uCCnefyemble MPUHLMMbI
06beAMHACT MX LLEHHOCTHBIN XapakTep.

PaccmaTpuBas (yHKLMM MPUHLMNOB [OBPOCOBECTHOCTU, Pa3yMHOCTU U cnpa-
BEA/IMBOCTW, aBTOP OTAaBasl MPUOPUTET PerynsaTUBHON (YHKLMW, KOTOpas NposBs-
eTCA B rpaXKAaHCKMX MPaBOOTHOLIEHMAX Yepe3 3aKpensieHne B HOpMax rpaxgaHcko-
ro sakoHogaresnbctsa. C yyeToM TOro, YTO YYaCTHUKMN TpaxAaHCKUX NpaBOOTHOLLUe-
HWIA paBHbI U HE3aBMUCKMbI, U TOFO, YTO M3y4YaeMble NPUHLMMNbLI BAUAIOT Ha UX NpaBo-
CO3HaHWe, onpeAensloT npefesbl LONYCTUMOro OCYLIECTB/IEHUA CybObeKTamu npu-
Hagnexawux nm npas u 0653aHHOCTel, aBTOP BbIAENWN MX BOCMMTATENbHYHO (YHK-
LiMI0 Kak O0fHY 13 OCHOBHbIX.

OfHoM 13 0cO6eHHOCTEN NPUMEHEHUSA NPUHLMMOB ABNSETCS OLEHKa MexaHu3Ma
peannsauumu npas U UCNOMHEHWS 0683aHHOCTeN. 13 3TOM NOCbINKM CHOPMYMpoBaHa
oueHouHasa GyHKumA. K Heli NnpyMblkaeT BOCCTAHOBWTE/IbHAsA, KOTOPas OCHOBbIBAET-
€S Ha MpPe3yMnuun nccnefyemblX NPUHLMMOB, 3a10XEHHON B 3aKOHOAATENbCTBe, U
MPUMEHSAETCA NPW BOCMOMIHEHWM B HEM NPO6eNoB, B TOM YMCAe UCNOMb30BaHNMN aHa-
normu npasa. BaxHOW GyHKUMEA n3yyaembiX NPUHLMMNOB ABNSETCH HOPMaTWBHAA.
BbiCcTynas B KayeCcTBe OCHOB 3aKOHOAATe/NbCTBa, OHW [LO/MKHbLI y4acTBOBaTb B (hop-
MUPOBaHMN HOPMATUBHOrO mMaccusa. Kpome Ha3BaHHbIX, MPUHLMMBI BbIMOHAOT KO-
OPAVHALMOHHYI0, OXPaHUTENbHYIO U Apyrue (YHKUWKW, Npucylime (axaaHCKoOMY
3aKOHOLATeNbCTBY.

BTopas rnasa «[MpuHUMMbI cNpaBefNBOCTU, [06POCOBECTHOCTU U pasym-
HOCTW B COBPEMEHHOM 3apy6e)kHOM W OTEYECTBEHHOM rpak[aHCKOM rpase»
BK/IOYAET TpY pasgena.

B nepsom pasgene «MpuvHUMNbI ClpaBe/iMBocTW, [O6POCOBECTHOCTU U pa-
3YMHOCT M B 3apy6e>KHOM rpa>kjaHCKOM Mpase» Ha OCHOBe aHanun3a ®paHLy3CKoro
thaxkfaHckoro kofekca 1804 r., FepmMaHCKOro (haxAaHCKOro YnoXeHus, 3akoHopa-
TenbcTBa CLUA v aHrMIACKOro 3aKkoHOAaTeNbCTBa, 3aKOHOAaTeNnbCTBa CTpaH BocTou-
Hol EBponbl, ANoHUM, Poccun MoKasaHo, YTO AaHHble NPUHLMNLI ABNAAUCH U ABNS-
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I0TCA YaCTbIO CUCTEMbI TPAXKAAHCKOIO 3aKOHOLAaTeNbCTBA, OCHOBOMONAratLeli uaeei,
KaTeropusamu, peasibHO PerynvpylowmnMmn rpaxaaHckuii o6opoT. BmecTe ¢ TeM aBToO-
pPOM YKa3aHO Ha CYLLeCTBOBaHWE pasHblX TPaKTOBOK MPUHLMMNOB CrpaBefIMBOCTH,
[,06pPOCOBECTHOCTM M PasyMHOCTU B 3aBUCMMOCTM OT MOMUTUYECKUX, COLMAIbHBIX U
9KOHOMMWYECKMX YCIOBUIA. B aHHOM pasfienie Takxke 0TpaXeHa 3BONOLMA NOHUMaHNS
PO/ M CYLHOCTM BblLLEHA3BaHHbIX MPUHLMNOB B 3apy6eXXHOM 3aKOHOAATENbCTBE.

Bo BTOpom pasfenie «HopmaTUuBHOE 3aKpernaeHne n3y4yaembiX MPUHLIUMOB B
COBPEMEHHOM IPa>kjaHCKOM 3aKOHOAaTenbcTBe Pecnybnukn benapycb» oTmeve-
HO, YTO X BK/IOYEHME B CUCTEMY MPUHLMMOB rPaXK[aHCKOro 3aKoHOAaTeNnbLCTBa 0c-
HOBbIBAETCA Ha MonoXeHuax KoHcTutyuum Pecnybnvkv benapycb v ABNseTca 0co-
6EHHOCTbIO 1 NOMOXMUTENLHON YepToil paxgaHcKoro kogekca Pecny6nunkn bena-
pycb (1998 r.). [locTaToO4yHO CW/bHA CBA3b MPUHLMMNOB J06POCOBECTHOCTU, Pa3yMHO-
CTV 1 CNpaBefiNBOCTM C MHCTUTYTOM MPefesioB OCYLLECTBIEHNS TPaXAaHCKUX Hpas.
Mpu aHanuze Tekcta MK Pecnybnnku Benapycb yCTaHOB/EHO, YTO MPUMHLWMBI CO-
[ilepxarcs B OCHOBHOM B OLEHOYHbIX HOpMax. Mcxofs v3 CYLHOCTU NPUHLMMNOB Kak
MHOFOMEPHOI0 fIBIEHWA aBTOPOM MOKAa3aHO He TO/bKO B3avMOAENCTBME MPUHLMMOB
C TOYKM 3peHus 3aKpenneHus ux B HopMmax, HO W Mpouecc TpaHcopMaLuy Takoro
3aKpeneHns. B 3aBUCUMMOCTM OT MHCTUTYTa MPUHLMMBI MOTYT MPOABAATLCH Kak
OMCMo3nLMA, TUNOTE3a U CaHKUWsA. Takasa TpaHc(opMmaLlua BaXKHa AN MOHWMaHMA
MeCTa U CYLWHOCTU MPUHLMMNOB B rPpaXAaHCKO-MpaBOBO/ CUCTEMe, a TakXe pacluu-
PEHNA BO3MOXKHOCTU UX UCMOMb30BaHUA B fPYTUX FPaXX4aHCKO-MPaBOBbIX aKTax.

B TpeTbem pasgene «Mcnonb3oBaHue NPUHLMNOB CNpaseAnnBocT M, [06poco-
BECTHOCTW W pasyMHOCTW B Me>X[yHapoAHOM YacTHOM Mpase» paccMOTpeHa
CMCTEMA MEX/YHAPOLHOI0 YaCTHOro npasa Kak Hambosiee coBeplUeHHas cucTema pe-
ryNIMpoBaHns MeXAYHapOoLHOro rpaxaHcKoro obopoTa, KOTOpas Kak HW OfiHa Ha-
LMOHaNbHasA cucTemMa NPOHM3aHa NpUHUMNaMW A0BPOCOBECTHOCTU, PasyMHOCTM W
crnpasefiMBOCTU. B pesynbrare aHann3a TakUX MeXAyHapoAHbIX NMpPaBOBbIX aKTOB,
Kak BeHckasa KOHBeHUMA O gorosopax Kynau-npogaxu 1980 r., MpuHUMNbl MeXAay-
HapoAHbIX KOMMepyeckux gorosopos (MpuHumnel YHUOPYA) (1994 r.), MpuHum-
Mbl eBPONENCKOro KOHTPaKTHOro npa.a (Bepcus 1998 r.) aBTop mpuLen K BbIBOLY O
TOM, YTO CMCTEMA HOPMATUBHOIO PETY/IMPOBAHNA MEXAYHapOLHOro KOMMEPYECKoro
060opoTa B 3Ha4YNTENbHONV CTENeHW OCHOBaHa Ha NpuMHLMNax cnpaseAnvnBoCcTyH, [06-
POCOBECTHOCTM W pa3yMHOCTW. MoKa3aHa BO3MOXHOCTb pPerynnpoBaHns npu nomo-
WM MPUHLMNOB MEXAYHapo4HOro KOMMepyeckoro o6opoTa. BaxHbiMu yepTamu
3TOro nmpouecca fBAAOTCA obpaleHne K 0COBEHHOCTAM COLManbHOW, 3KOHOMMYe-
CKON W WHOW feATeNbHOCTK, pa3BUTMe AMHAMUKK NpaB 1 0683aHHOCTel YYaCTHUKOB
MeXyHapoJHOro Toprosoro obopoTa.

nasa TpeTbd «lpuHUMNBLI CNpaBefIMBOCTU, A0OPOCOBECTHOCTU M pasyMm-
HOCTU B PeryiMpoBaHUN COBPEMEHHbIX MPaXKAaHCKO-MPaBOBbIX OTHOLUEHWI B
Pecnyb6numke Benapycb» COAePXUT Tpu pasgena.



MepBblli pasgen «MposiBneHWe NPUHUMMIOB CnpaBeaMBoCcTH, [06POCOBECT -
HOCTW 1 pasyMHOCTW B rpa>kjaHCKoM npase Pecny6nuku Benapycb» nocasiieH
aHa/M3y laHHOro acnekTa u3y4yaemoin Tpuafbl MPUHLMNOB B TaKUX UHCTUTYTaXx, Kak
npe3yMnuusa, aHanorus, oTBETCTBEHHOCTb, COGCTBEHHOCTb, HeJ06POCOBECTHAA KOH-
KYPEeHLMs, KOMMeHcaumMs MopanbHOro Bpefa. PaccmoTpeHa cneuudmnka NpuMeHeHns
NPUHUMMNOB K MPaBOOTHOLIEHMAM, CNOXMBLUMMCS Ha OCHOBE [aHHbIX WUHCTUTYTOB.
ABTOPOM BbIU/IEHEHbI CReUn(UYecKne YepTbl NPUHLMMIOB B 3aBUCMMOCTM OT MU3Y-
YaeMOro MHCTWUTYTa, KOTOpPble MO3BONAT 3(h(heKTUBHEE PErynMpoBaTb OMpefeneH-
Hble FpaXX4aHCKO-MpPaBOBble OTHOLLEHNSA. ViccneaoBaH BONPOC NPUMEHEHUS MPUHLM-
MoB K BOCMOSIHEHUIO NMPo6e/ioB B NpaBe, YCTaHOB/EHA HEOBX0AMMOCTL COOTBETCTBUA
PeLLeHNs, MPUHATOrO Ha OCHOBE aHa/lorum, NPUHLUMNaM [06POCOBECTHOCTM, PasyM-
HOCTW W CMpaBeAnMBOCTU. 3HAYMTENIbHOE BHMMaHWE Y[ENeHO MHCTUTYTY OTBETCT-
BEHHOCTM, TaK KaK B HEM MpPOSBAAIOTCA MHOFOMEPHOCTb MPUHLMMNOB, UX aKTyasb-
HOCTb MpW ONpefeneHn 0CHOBaHMIn OTBETCTBEHHOCTU B CUMY TOTO, YTO MX COCTaB-
HbIM 3/1eMEHTOM BbICTYNAlOT MOHATUS «3a60TNBOCTL» N «OCMOTPUTENBHOCTLY», SIB-
NAOLWMNECS KPUTEPUSMU OTBETCTBEHHOCTW. KpOMe TOro, OHW MCMOMb3YHTCS Kak
Cy6beKTUBHble (DaKTOpPbl ONpPeAeneHNst BUHbI CY6GbLEKTOB FpaXKAaHCKMX MPaBOOTHO-
LWEHWIA. B MHCTUTYTE MOpaNbHOTO Bpeja flaHHble MPUHLUMMbI BbIMOHAKOT PO/b OLe-
HOYHbIX KaTeropuii, NOMOratoLWwmnx onpeaennTb pasMep KOMMeHcaLmn.

MpuHUMNLI cNpaBeaIMBOCTM, A06POCOBECTHOCTI U PasyMHOCTY Npu Perynmnpo-
BaHMM Pa3NMYHbIX FPaXJaHCKO-NPaBOBbIX OTHOLUEHWA B3aUMOAENCTBYIOT C APYTMMM
NPUHUMNaMK TPaXKAaHCKOro npaea B paMKax KOHKPETHOrO MHCTMTyTa. [laHHoe 06-
CTOSTENbCTBO MO3BONSET YUNUTbIBATb MX CMNELNDUKY OTHOCUTENIbHO OMpPeAeneHHOro
rpaXKaaHCKO-NMpaBoOBOro MHCTUTYTA, a TakKXXe Bbl4YNeHATb B HUX pa3/indHble Ka4yecTBa,
Harnpumep LenecoobpasHoCcTb, AOO6POBONLHOCTL U apyrue, n 6onee sPPEKTUBHO nC-
Nno/b30BaTh UX B KOHKPETHOM TpaXAaHCKO-NPaBOBOM OTHOLLEHWM.

Bo BTOpOoM pasgene «Vicnonb3oBaHWe NPUHLMUMNOB CNpaBeMBOCT M, A06pOCo-
BECTHOCTW M pPasyMHOCTW B NPaBONpUMEHNTENbHO NpakTHKe» YKasaHO Ha To,
YTO OHW He MOMYYMAM JOCTAaTOYHOrO MPU3HAHWS CPeau NPaBOMPUMEHUTENEN B Cuiy
MX HOBMW3HbI, 0COBEHHOCTel rpaxaaHckoro obopoTta. MMpeanoXxeHO MCMONb30BaThb
BblLLEHa3BaHHbIE MPUHLMIbI NMPEX/e BCEro npu OUeHKe AeAcTBUlA CTOPOH B TeX Cly-
yasx, Korfa cyf OueHMBaeT [0Ka3aTeNbCcTBa MO CBOEMY BHYTPEHHEMY Y6eXAeHWI0.
MepcneKTMBHO UX MPUMEHEHWE B NPABOOTHOLLEHUSX, PETYANPYEMbIX OLEHOUYHbLIMU
HOpMamu, Korga cofepkaHve npaBoOOTHOLIEHWS PACKPbIBAETCA UCXOAS U3 KOHKPeT-
HOI cUTyauun, T.e. B 3TOM C/lyyae NPUHLMNLI MO3BOMSKOT UCMO/b30BaTh HOBbIM CMO-
€06 perynmpoBaHus, 0OCHOBaHHBbIA Ha LEHHOCTSAX, NPU3HAHHbIX 06LLECTBOM, a TakxXe
NpaKkTMKe M 06bluasx AenoBoro o6opota. TakMM 06pa3oM, OHM CYLLECTBEHHO pas-
[BUTAKOT rpaHnLbl PeryinpoBaHmns rpaxaaHCKMX NpaBoOTHOLIEHWA.

MpUHLMNLI BOCMIPUHMMAIOTCS KakK (hopManbHble, MOHUMaHWE KOTOPbIX OrpaHu-
uMBaeTCA NPU3HaHMEM B KayecTBe OCHOBbI 3aKOHOAATENbCTBA WM HOPM, He y4yacT-
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BYIOLLMX B peasbHOi X035CTBEHHO XU3HW. 3aKOHOAaTeNb U cyaebHas BnacTb CTa-
parTCs M3MEHWUTb TaKoe OTHOLUEHME MYTEM Hamo/IHEHUs 3aKOHOAATENbCTBA HOpMa-
MU, COflepXKalLMMn KaTeropun 406p0oCOBECTHOCTU, pasyMHOCTM U CNpaBeannBoCTH, a
TaKXe pa3bsCHEHUS XO3ANCTBEHHLIX CMOPOB Ha OCHOBaHWM pPaccMaTPUBAEMbIX
MPUHLUMNOB. IMEHHO NO3TOMY B 3aKOHOAATENbLCTBO BBOASTCS HOPMbI NPSMOro feii-
CTBMA, COfepXKaline NPUHLMMbLI aKCMOMOTMYECKOro COAepXXaHus, Hanpumep «406po-
COBECTHBI ayanTop», «4006POCOBECTHbIV NMLEH3NAT» U T.A.

Mo pesynbTaTaM aHanusa cyfe6HON NpakTWKW BblsiBNeHa HejoCcTaTOYHOCTb
MPUMEHEHNS AaHHbIX NPUHLUMUMOB B CyAe6HOW NpakTUKe Kak 06LWMX, TaK N X035ACT-
BEHHbIX CY[0B, 06palleHO BHMUMaHWe Ha Heob6XoAMMOCTb MX WMCMO/Mb30BaHUA Mpw
PaccMOTPEHWUM CMOPOB, B YaCTHOCTM, NPUHATUM CYAe6HbIX PELUeHWUi No BO3MeLLe-
HUIO MOpanbHOTO Bpeaa 1 Ap. ABTOPOM cieNnaH BbIBOA O TOM, YTO OAHWUM W3 YCNOBMIA
60/1ee WNPOKOro NPUMEHEHNS MPUHLMMOB AIBASETCA MOBbLILIEHWE YPOBHS MPaBOBOM
Ky/NbTYpbl 1 MPABOCO3HAHWSA BCEX YUYACTHUKOB FPaXXAaHCKMUX MPaBOOTHOLLEHNIA.

B TpeTbeM pasgene «TeHAEHUUWM NPUMEHEHMSI UCCNefyeMbIX MPUHLMMNOB B
rpa>kiaHCKMX NPaBOOTHOLLUEHMSIX» MOKa3aHa Heo6X0AMMOCTb G0o/ee LIMPOKOro KX
MCMONb30BaHMS B CUNY U3MEHEHMIA B COLMANbHO-3KOHOMMUYECKO cdepe.

ABTOPOM KOMMMIEKCHO MPOaHanM3MpoBaHbl BO3MOXHOCTM  MCMOJb30BaHMS
MPVHLMMNOB CNpaBeAnnBOCTA, 4OGPOCOBECTHOCTM M pasyMHOCTMW NS peryanpoBaHus
NPaBOOTHOLWIEHWUI A C y4yacTuem noTpe6uTeneid. Mpu 3TOM couckaTenb UCXOAMN U3
0COBEHHOCTel MPaBOBOro MOJIOXEHMS NOTPeOUTeNs Kak «cnaboii CTOPOHbLI» NpaBo-
OTHOLWEHNA. Bbin caenaH BbIBOA O TOM, YTO MPUMHLUMMbI CPaBeANNBOCTH, A06POCO-
BECTHOCTU W pa3yMHOCTW YpaBHMBAOT MPaBOBOE MO/OXEHWE NOTPeGUTENS U CYOb-
eKTa X035/iCTBOBaHMA, B YEM U NPOSBNSETCS MX 0COGEHHOCTb KaK HOPM-MPUHLMMOB.
MpuHUMN cnpaBeanMBOCTM TPebyeT YCTaHOBNEHUS TaKOro COOTHOLIEHWS MpaB U
06513aHHOCTEN, UTOBbI OHM Y 06enX CTOPOH 6bin paBHbIMKW. MpUHLMNBLI 4O6POCOBE-
CTHOCTW ¥ pasyMHOCTW MOMOTatoT YTBEPAUTL MPUHLMN CNPaBeaIMBOCTM B OTHOLLE-
HUAX MexXay noTpeGuTenem n npeanpuHUMaTenem, T.e. 0653aTb NocnegHero 3a6o-
TUTbCA 0 NOTPebuTene, yumTbiBaTb CBOWCTBEHHbIE NMOCNeAHEMY Npobenbl B 06naja-
HUM HeOGXOANMbIMM 3HAHWSIMU, HE MOMb30BATbCA CBOMM [JOMUHUPYHOLWUM MONOXe-
HMEM, He 310yNnoTpebnaTb NpaBamMu. B 3TOM ciyyae NPUMHLUMMBI BLICTYNAKOT Kak Lefb
1 yKaszaHue, cnocob n MeTof, NMPUYEM OHU SICHbI U MOHSATHbI JaXe PsA0BOMY MOTpe-
6uTento. MpuHLMNbLI JO6POCOBECTHOCTM, Pa3yMHOCTMW 1 CNPaBeA/IMBOCTY BbICTYMAKOT
OCHOBOI HOpPM, YpaBHMBAKLMX ¥ 3alMLWarLMX noTpebuTens. OHU peann3oBbiBa-
€TCA MOCPeACcTBOM YCTaHOBNEHUs 06s3aTeNbHbIX TPe6GOBaHWUIA ANs YyYaCTHUKOB pac-
CMaTpPMBAEMbIX MPABOOTHOLLIEHWIA U MPUHATUS UX 3a 3TaNIOH AeiiCTBUIA, COOTBETCT-
BYKOLWNX [eACTBMAM 06bIYHOIO pasyMHOro vua, a Takke KOPPecrnoHAMpOBaHMS
npae 1 0653aHHOCTel CTOPOHAMM [laHHbIX NPaBOOTHOLIEHWI B TaKOM 06bEME, KOTO-
pblii ycTaHaBnMBan 6bl cripaBefAnBOCTb. OCOGEHHOCTbIO TAKOr0 PErynmpoBaHus
NpaBOOTHOLIEHWIA SABNAIOTCA MPeAcTaBneHns O MPUHLUMMNAX Kak MHOTOMEPHbIX Mpa-
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BOBbIX SIBMEHUAX: C OJHON CTOPOHbI, OHU ABASKOTCA NIMYHBLIMU MCUXON0TMYECKUMU
KaTeropusMmn, perynanupyowmnmMm nobyanTenbHble MOTHBbI YH4aCTHUKOB, C ApYroi —
NpeLCcTaBNAT CO60M MCTOYHMKM HOPM 3aKOHOAATeNbCTBA, KaTeropuu, yctaHaB/u-
BalLiMe KOHKPETHble MpaBOBble MOCMeACTBUSA. Ha npumepe TakuxX CyOUHCTUTYrOB,
Kak npaBo Ha MHopMalmMio, Ny6ANYHBIA 40roBOpP, KOMMEHCaLMs MOpPanbHOTO Bpesa,
NPeTEH3MOHHbIE CPOKK, CAe/laH BbIBOA O TOM, UYTO UCC/efyeMble MPUHLNMbI HE MOTYT
He WCMO0/b30BaTbCs B AaHHbIX MPaBOOTHOWEHWAX. [pUHUMMBLI CNpaBes/IMBOCTH,
[,06pOCOBECTHOCTM M PasyMHOCTV MOFYT NPUMEHATLCS Kak HeoOXOAWMMbIA MHCTPY-
MEHT NPW TONKOBaHMMN OLEHOYHbIX KaTeropuii, NCcnonb3yembix B 3akoHe Pecny6imku
Benapycb «O 3awuTe npaB noTpebuteneit», U Ana AOCTUXEHMS 06LLel Ans rpax-
[laHCKO-MPaBOBOA CUCTEMbI LIENN PErYIMPOBaHNSA AaHHbIX MPaBOOTHOLLIEHWIA.

SAK/TIOYEHUE

OCHOBHbIE Hay4Hble pe3yfnbTaTbl gucceprauun. B pesynbtaTe KOMMNIeKCHO-
ro U3y4eHus Tembl fuccepTaLuy NoNyYeHsl CefytoLne HayyHble BbIBOAbI.

1 NTOroMm u3yyeHus reHesuca NPUHLUMUMOB J06POCOBECTHOCTU, PasyMHOCTH,
cnpaseAnnBOCTY, pa3paboTKa KOTOPLIX OCYLLECTB/ISETCA Ha CTbIKe PasfIMyHbIX Hayk,
CTas BbIBOZ, O C/I0XXHOM MpoLecce NX TpaHCHopMaLMn Kak NpaBOBbIX KaTeropuii, Ko-
TOPbIA Havanca c 3apoXAeHWs NpefcTaB/ieHWil 0 MOpanu 1 Npase U MOCTENEHHO
nx npeobpasoBaHMs B MOHOHOPMbl Ha CTafuu AOLMBWUAN3ALMOHHOIO PasBUTHS.
dopmMmpoBaHNe TOCYAapCTBEHHbLIX CTPYKTYp CMOCO6CTBOBANO PacrnpocTpaHeHuto
MOpasibHbIX W MPaBOBbIX HOPM, OTPaXeHW WX B €CTECTBEHHOM W KaHOHWYEeCKOM
npase, a BO3HWKHOBEHWE TPaXK[aHCKOro o6LecTBa M CO3faHne pas3BUTbIX NMpPaBoBbIX
cucTeM— (MKcaumMm MX B HOPMax rpakAaHCKOro 3aKOHOAaTenbCTBa. TeopeTuye-
Ckas pa3paboTKa y4YeHWs O NpPaBOBbIX MPUHLMMNAX W MPOLECC NPakTUYECKOro wmc-
nosfib30BaHWsA MPUHLMMOB CNpaBeAnuBoOCTM, [0BPOCOBECTHOCTU, PasyMHOCTU B
rpaXkaHCKO-NPaBOBbIX OTHOLUEHWUAX peasnn3oBanncb B XIX B. B NPaBOBbIX CUCTEMAX
HEKOTOpPbIX eBPOMENCKMX cTpaH. [aHHbli npouecc B Pecnybnuke benapycb akTmsu-
3uposanca B 90-e rr. XX B. M Hallen CBOe OTpaxeHWe B [paxkfaHCKOM KoJeKkce
1998 r., rae uccnegyemble NMPUHLAMBI, HapAagy C APYrvMU, BbICTYNalT B KayecTse
OCHOBHbIX Hayas, 4To npejnonaraeT ux yyactue B (hOPMUPOBAHWUU HOPMATUBHbIX
aKTOB ¥ perynnpoBaHun rpaxiaHCKUX NPaBOOTHOLLEHWA.

MpuHMMas BO BHMMAaHWE BECb KOMIMIEKC HOPMATMBHbLIX MPaBOBbIX UCTOYHWKOB
M HayUHbIX UCCNeSOBaHWA, aBTop OMpeAenva NPUHLMMbLI TPaXAaHCKUX NPaBOOTHO-
WeHNA KaK MCXOAHble NpaBuna, 06s3aTeNibHble 418 UCMONHEHWUS B NPaBONPUMEHU-
TeNlbHOW, NPaBOYCTaHOBUTENbHON U MPaBoOpeann3auMoOHHON AeATeNbHOCTM YYaCTHU-
KOB rpaX4aHCKMX NPaBOOTHOLUEHUWIA, 3aKPeMnieHHbIe B HOPMax rPaXKAaHCKoro 3a-
KOHOZJaTeNbCTBa.
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MpuHUMN 06POCOBECTHOCTM — MNPUHLMM FPaXAaHCKUX NPaBOOTHOLLEHWIA, yC-
TaHaBMBaOLWMA HEO6XOAMMOCTb 3a60TNNBOrO, OCMOTPUTENLHOIO MOBEAEHMS, Mpu
KOTOPOM UCKNtO4aeTca Ntoboe nposs/ieHne HEOCMOTPUTENBHOCTU, HEGPEXHOCTK, He-
3HaHMA npaB, 0653aHHOCTEN U 3aKOHHbLIX MHTEPECOB APYTUX YUYaCTHUKOB FpaXaH-
CKUX MPaBOOTHOLIEHWIA, M MPeLnonaratolyii OTHOLIEHNE K YYXXMM 0053aHHOCTAM 1
npasam Kak K CBOUM COGCTBEHHBIM.

MpyHLMN Pa3yMHOCTW — MPUHLMA FPaXAaHCKMX MPaBOOTHOLLEHWI, yCTaHaB-
NMBaOLWNIA HEO6XOAMMOCTL COOTHECEHUS AEeMCTBWIA YYaCTHUKOB NPaBOOTHOLLUEHWIA C
YCNoBUAMMN W ABNEHUAMWU OOBLEKTMBHOW pPeanbHOCTU, COLManbHO-3KOHOMUYECKOM
[efiCTBUTENbHOCTH, NpeAbABASeMbIMU TpeboBaHWAMU U 06blyasmu, npodeccuno-
Ha/lbHbIMK NpaBMaamm.

MpyHUMN crnpaBeiMBOCTA — MPUHUMM TPaXAaHCKUX MPaBOOTHOLLIEHWH, CO-
rNacHO KOTOPOMY NOBefieHVe CyObeKTa rpaAaHCKMX NpaBOOTHOLLIEHWUI COOTBETCT-
ByeT COLMaNbHOMY Ha3HayeHWto npasa M HOPMam HPaBCTBEHHOCTW, cobntofaeTcs
COpa3MepHOCTb MPaB U 3aKOHHbIX MHTEPECOB Y4YaCTHUKOB MPaBOOTHOLLUEHWI, TPETbUX
v v Ny6AnMYHbIX MHCTUTYTOB [2,3,5,8—11].

2. MpyHUMNbI 406POCOBECTHOCTU 1 Pa3yMHOCTU MPU3HAHbI 3aKOHOAATeNeM on-
pefensaoWyMm N pernaMmeHTUpYy WMy rpaxaaHckne oTHoweHus. OHKM BbICTyNatoT
B KayecTBe HOPMATMBHO OMNpefefieHHbIX TPe6OoBaHUIA MO OTHOLIEHWIO K AEACTBUAM
YYaCTHUKOB FPaXKaHCKNX MPaBOOTHOLLEHWI, T.e. TOro obpasa feliCTBUSA, KOTOPbIV
COOTBETCTBYET uieany noBeAeHNs cybbekTa.

CnpaBea/nBOCTb, ABNAACL 06LLENPaBOBbIM MPUHLMMNOM, 04HOBPEMEHHO BbICTY-
MaeT B KayecTBe KaTeropuun. Ee goctvxeHve ABNAETCA LENbI0 KaXAOro rnpaBoOTHO-
weHua. TMpuUHLMN cnpaBejIMBOCTU KakK KaTeropus rnomoraet npasonpuMeHUTENo
cAenatb BbI6OP MeXAY YacTHbIMU U MYyOANYHBIMU MHTEpPecaMun, ONpefennTb Coaep-
)KaHue NpPaBOOTHOLUEHMA NCXOAS U3 06LLEero yHMBepcasbHOro cBOMCTBa npasa. OH
NPUMEHSAETCA B PEryNMPOBAHNMN TPAXKAAHCKMX OTHOLLEHWIA 1 4acTO UCMO/b3yeTcs B
TeKCcTe 3aKOHOAaTeNbCTBA COBMECTHO C KaTeropueii pasymHocTW. CnegoBaTenbHO,
aKCMONOrNYECKNe XapaKTepuUCTUKM MPUHLMNOB [06POCOBECTHOCTH, PasyMHOCTM W
CNpaBeA/IMBOCTM COBMAJAOT, UTO NO3BO/ISET 06BEANHNUTL UX B OAHY CUCTEMY. Takum
06pa3oM, Haanexatiee OnpefeneHue W peryimpoBaHue rpakAaHCKUX OTHOLLEHUIA
BO3MOXHO NPU COBMECTHOM MPUMEHEHWUMN NPUHLMNOB [OOPOCOBECTHOCTH, Pa3yMHO-
CTW ¥ CNpaBeAnnBOCTY.

[aHHble NPUHLMNLI TPaXXAAHCKOrO 3aKOHOAATeNbCTBA Hapagy C ApYyrumu co-
CTaBMAT CaMOCTOATE/bHbIA WHCTUTYT FPaXAaHCKOro npasa. BaxHewwumu meto-
[,0N0rMYecKMU NpaBuaaMm COBPEMEHHOTO TPaXKAaHCKOro NpaBoNpUMEHEHUS SBNS-
l0TCA CPaBHEHWE W COrnacoBaHWe OMNpefeNieHHOro NPUHUMNA C APYTUMU B KaXAoM
KOHKpPEeTHOM ciyyae. MprMeHeHVe paccmMaTpMBaeMbiX MPUHLMNOB BO3MOXHO TO/bKO
B COBOKYMHOCTW C UCMONb30BaHMEM TakMX MPUHLMUMOB FPaXAaHCKOro npasa, Kak
cBo60ga A4OroBOpPOB, AMCMO3UTWBHOCTb, PABEHCTBO YYaCTHWKOB MNPaBOOTHOLLEHWIA
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n op. NcknountensHoe 3HavyeHWe B YCOBEPLLUEHCTBOBAHWM TPaXKAaHCKO-MPaBoOBbIX
OTHOLUEHWUI WMEKT O0OBEKTUBHbIE U CYOBEKTUBHbIE XapaKTEPUCTUKN W3y4YaeMblX
NPUHLMMOB, 4YTO NO3BOMAET OLEHNBATb NOBefeHWe CyObekTa C MosuLuyu npaBomep-
HOCTW €ro OTHOLLEHWS K CBOMM 0653aHHOCTAM U Yy>XuM npasam [2, 3, 5, 8—11].

3. O6nacTb NPUMEHeHWUs NPUHLMMNOB CNPaBeA/IMBOCTH, [OBPOCOBECTHOCTU U
pa3yMHOCTW HEYK/IOHHO pacluMpsAnach Ha MPOTSXXEHUW CTONETUN, JOKa3aTeNbCTBOM
yeMmy ABNAETCA FPaXAaHCKOe 3aKOHOAaTeNbCTBO 60MbLUMHCTBA €BPONENCKUX CTpaH,
B TOM uucne v benapycu. BocnpusTve oTeyecTBEHHON LMBUANCTUKONA 06LLIEMUPO-
BbIX TEHAEHUMWI pa3sBUTUA NPaBOBOM TeOpUWU U NPAKTUKWM COAeliCTBOBANO BK/HOYe-
HUIO BbILLEHa3BaHHbIX MPUHLWMNOB B rPaXK[iaHCKOe 3aKOHOAATe/IbCTBO, YTO CMOCo6-
CTBOBa/10 COBEPLUEHCTBOBAHWNIO TPaXAAHCKO-MPAaBOBbLIX OTHOLIEHWA U MPMBENO K
0CO3HaHWI0 Heo6X0AMMOCTM UX LUMPOKOro MpyMeHeHWs B cyaebHO npakTuke. Pa-
Hee flaHHbIe MPUHLMMBLI UCNONBL30BAINCL B MHCTUTYTax aHanorum npasa, 4o6pocose-
CTHOrO BNafjeHns, BO3MeLLEHN MOPa/IbHOro Bpesa, YObITKOB, NMPUYUHEHHbIX Hef06-
POCOBECTHOW KOHKYpeHLMeli. B HacTosllee BpeMs B CBS3U C COBEPLUEHCTBOBaHWEM
rpaXfaHCKoro 3aKOHOAATeNIbCTBA OHW MPUMEHSAIOTCA B TaKMX MHCTUTYTaX, Kak OT-
BETCTBEHHOCTb, 00653aTeNbCTBa, COOCTBEHHOCTb, AOr0OBOP, MPEACTaBUTENbCTBO U Ap.
MpyHUMNbI BLINOMHAIOT MHOr006pasHble (yHKLMWU, HO CaMOi FNaBHOWM U3 HUX OCTa-
eTCs perynvpytowas. VisMmeHeHNs coLuanbHO-3KOHOMUYECKNX OTHOLLEHWIA BEKYT 3a
€060/ NOCTaHOBKY HOBbLIX MPUOPUTETHLIX 3adady, pellaemMblX NPy NOMOLLM NPUHLM-
noB Crnpasef/iMBOCTU, AOOGPOCOBECTHOCTM U Pa3yMHOCTU. B ycnosuax rymaHusauuu
OTHOLLEHWA B COBPEMEHHOM 06LLEeCTBE OHW ABNAIOTCA HOBbIM CMOCO6GOM perynupo-
BaHMA PbIHOYHbLIX OTHOLUEHWA. TMPUHUMMbLI CNpaBed/nMBOCTU, A0OPOCOBECTHOCTU U
pasyMHOCTW UrparoT BaXHENLYI0 po/b B UHTErpaumun Pecnybamkm benapycb B Mypo-
BYH 3KOHOMUKY [2—4, 8—13].

4. V13yyaemble MPUHLMMbLI NMPOABNAIOTCA BO BCEX 3/IEMEHTAX HOPMbI: TUMOTE3e,
OUCMO3NLNM 1 CaHKLUMKW. YCTaHOBMEHHaA [paXAaHCKUM Kogekcom Pecnybnuku be-
napycb (1999 r.) npesymnuusa o6pocoBeCTHOCTU M Pa3yMHOCTY BbICTYMNaeT runote-
30/ AN BCEX TPaXKAaHCKO-NpaBoBbIX OTHOLUEHWIA, B TO XKe BPeMs MPUHLMMNbI Onpe-
LenaoT AUCMO3NLMI0 MHOTUX HOPM, a MPUHLKM CNpaBesIMBOCTU ABASETCA BbICLUINM
UMMEepaTMBoOM W Hapagy C MPUHLMUMOM PasyMHOCTU ABNAETCS YCNOBUEM Onpepene-
HWUA MOpanbLHOrO Bpeda, T.e. CaHKUMel. B cBA3W € Tem, YTO Ha NpaKTMKe TONMbKO OT-
[eNbHble MPaBOOTHOLLEHWUSA HANPAMYIK PerynupytoTcsd HoOpmamu, COAepXawumu
NPUHLMNBLI [O6POCOBECTHOCTM, Pa3yMHOCTU W CMpaBeSIMBOCTU, OCTPO CTOWUT Npo-
6nema pacwmpeHus obnactm mx npuUMeHeHUs 6e3 MpsAMOro BK/OYEHWS B 3aKOH.
M3yuyaemble NpUHUMMbLI 061a4al0T BOCMOMHUTENbHOW M BOCAMTATENbHON (YHKUMSA-
MW, YTO MO3BOJNIAET He TOMbKO YCTPaHATb NPOO6efbl B 3aKOHOLATENbCTBE, HO U CO-
BEPLUEHCTBOBATb NPABOBbIE 3HAHMA U KYNbTYPY YYAaCTHUKOB MPaXjaHCKMUX NpaBooT-
HOLUEHWA, y4MTbIBAA MCUXONOrMYECKME, T.e. CYObEKTMBHbIE, W COLWANbHO-
39KOHOMMUYECKME, T.e. 06BEKTUBHbIE, aKkTopbl. [JaHHOe 06CTOATENLCTBO fienaeT BO3-
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MOXHbIM [OCTUXEHWEe COOTBETCTBMA HEe TOMIbKO NPW OnpefenieHnn YPOBHA OCYLLECT-
B/IEHWS TPXKAAHCKMX MPaB U UCMOMHEHWS 0053aHHOCTEN, HO U NPW UX BO3HWKHOBE-
HWUW 1 NpeKpaLleHnm, No3BO/ISET KOPPEKTUPOBATL MPUMEHEHWNE HOPM FPaXAaHCKOro
npasa [1, 4, 6, 11, 14, 15].

5. Peannsaums NpMHLMMNOB CMpaBefnBOCTA, [OOPOCOBECTHOCTU U PasyMHOCTH
[O/MKHA OCYLLECTBAATLCA TOMLKO C YYETOM COLMANbHbLIX, NCUXONOrMYECKNX, KY/b-
TYPHBIX, 3KOHOMWUYECKMX, OPraHnU3aLNoHHbIX, MHPOPMALMOHHBIX U UHBIX PaKTOPOB,
T.6. OHM MOTYT MCNOMb30BaTbCA MPU HEOBXOLMMOCTU OPUANYECKOW OLLEHKN AelCT-
BWIN CTOPOH, He ABMAOLWMXCA NpaBoOBbIMW. Hafnexaliee NpUMEHeHUe HOPM rpax-
[laHCKOr0 3aKOHOAaTeNbCTBa HEBO3MOXHO 6e3 yyeTa Takux pakTopos. be3 HanosnHe-
HUA B K&XAOM KOHKPETHOM C/lyyae M3y4yaeMblX MPUHLMUMOB TakUM COfepXaHuem
OHM OCTalOTCA [eKNapaTUBHbLIMU HOPMaMW.

Vcnonb3oBaHWe NPUHLMNOB CNpaBeAnnBoCTU, [0OPOCOBECTHOCTM U Pa3ymMHo-
CTW HEO6X0AMMO BO BCEX CNy4asX OLEHKW AeNCTBWIA CTOPOH, He yperynmpoBaHHbIX
HOpMam¥ TpaXkJaHCKOro 3akoHoAaTeNbCTBa. VICX0A4sA U3 TOro, YTO NPaBoBas OLEHKa
[efiCTBMI CTOPOH € UX NOMOLLbIO MOXET OCYLLEeCTBAATLCA C MOMEHTa MpPeAJ0oroBop-
HbIX CMOPOB 40 MOMEHTa MpeKpalleHns 0653aTensCTs, CyfaM MNPesnoXeHo npume-
HATb UX BO BCEX CllyyasX, KOrja ato NpuBefeT K CpaBef/IMBOMY' paspeLLeHnto cnopa
1 Korga Heo6XoAMMO MCMOMb30BaHMeE OLEHOYHbIX HOpM. [ns TeopeTMuecKoit paspa-
60TKM HOBbIX UCTOYHMKOB FPaXKiaHCKOro npasa 60/bLIOE 3HAYEHNE UMEIOT MPUHLM-
Mbl MeX[yHapOo4HOro 4aCTHOro npasa, B TOM YUC/ie TakWe OCHOBOMOfarawoLme, Kak
[,06pPOCOBECTHOCTb M PasyMHOCTb. KaXAblli HOBbIA 3Tan 06LEeCTBEHHOW 3BOMOLMM
BbIBUraeT CBOWM MPUOPUTETLI B NPaBOMPUMEHEHUW U MpaBOTBOpYecTBe. B HacTos-
Lee BpeMs MPOABAAETCA 0YeBUAHAA TEHAEHLMA K paclUMPEHNIO Cdepbl UCNONb30Ba-
HUA MHCTUTYTA NPUHLMMOB rPaXkjaHCKoOro npasa, B COCTaB KOTOPOro BXOAAT MPUH-
uMnbl 4O6POCOBECTHOCTM, PA3yMHOCTW W CNpasBesnvnBocTu. MoBbiWeHne adeKTrB-
HOCTW MPUMEHEHUSA UCCNefyeMblX MPUHLMMNOB HEBO3MOXHO 6e3 yuyeTa WU3MeHsIo-
LMXCA COLMabHbIX NPUOPUTETOB 06LLECTBA, NPU3HAHUA TyMaHu3auun Bcex obLe-
CTBEHHbIX W MPaBOBbIX UHCTUTYTOB W NPUAAHWUSA NPUOPUTETHOIO 3HAYEHUA NPUHLN-
nam 06LLeyeoBeyeckoro, ryMaHMCcTUYecKoro xapakrepa, B TOM 4Yucne crpaseg/iv-
BOCTU, LO6POCOBECTHOCTH, pasymMHocTu [1,4, 6, 9,12,14— 16].

Mcxons M3 BbILLEU3N0XEHHOTO aBTop paspaboTan crefylolme npeanoxeHms rno
BHECEHWI0 U3MEHEHWIA 1 OMONHEHWIA B FPaXXaHCKOe 3aKOHOAaTeNbCTBO:

. ab3ay, BocbMoOI cTatbm 2 'K Pecny6nunku Benapycb C Lenbi paclimpeHus
COflePXXaHWs U3NOXWTb B Credytolleli pefakumu: «py OCyLLECTBNEHUN TpaxaaH-
CKUX MpaB 1 0643aHHOCTEN YUYaCTHUKMN FPaXAaHCKNUX MPaBOOTHOLLIEHWI LOMKHbI py-
KOBO/CTBOBATLCA NPUHLMNAaMM A06POCOBECTHOCTU, Pa3yMHOCTU U CNpaBes/IMBOCTM
(NpUHUMMBI JO6POCOBECTHOCTH, Pa3yMHOCTU U CNPaBef/IMBOCTU T0aACLAHCKUX Nrapour-
HOLLIEHWUIN).»;
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e [ONONHUTL cTaTbio 14 «Bo3meleHne y6biTkoB» 'K Pecny6nuku Benapycb
NYyHKTOM 3 CrieflyloLero cogepxanus: «Pasmepa y6bITKOB, NOAMEXALLMX BO3MeELLe-
HUIO, ONpefenseTca CyoM UCX0As U3 MPUHLMNOB A0OPOCOBECTHOCTU, Pa3yMHOCTU U
CNpaBeANNBOCTY YHACTHNKOB FPaXKAaHCKUX NPaBOOTHOLLEHWUIA, ECAN MHOE He Npeay-
CMOTPEHO 3aKOHOAAaTe/IbCTBOM WM COOTBETCTBYIOLMM 3aKOHOAATE/IbCTBY [Or0BO-
poMm.»;

e [ONONHUTL CTaTbio 184 «3akntoyeHWe CAENKU HEYMOSHOMOYEHHbIM JILOM»
'K Pecny6nuku Benapycb NyHKTOM 3 cnefytollero cogepxxaHus: «Ipu npuHATAK
peleHns 06 of406peHNN CAENKN, COBEPLUEHHON IMLLOM, HE UMEIOLLMM MOSTHOMOYWA,
npescTaB/seMblii JOMKEH UCXOANTb U3 MPUHLMNOB A0BPOCOBECTHOCTM, Pa3yMHOCTU
¥ CNpaBeg/IMBoOCTM.»;

e 13n10XkuUTb cTatbio 290 MK Pecny6nuku Benapycb B HOBOI pegakummn: «O6s-
3aTeNibcTBa LO/MKHBI UCMOMHATLCA HaAnexawum obpasom B COOTBETCTBUM C YCIIO-
BUAMU 06513aTeNbCTBa M TPeHOBaHMAMM 3aKOHOAATENbCTBA, a NPU OTCYTCTBUM TaKnX
YCNOBUIA — B COOTBETCTBUM C 06bIYHO MPeabABAAEMbIMUA TPEOOBAHUAMU U MPUHLN-
namu [06pOCOBECTHOCTW, PasyMHOCTU W CMpaBeAnnBOCTW.», UCXOAA U3 TOro, 4TO
CTaTba COAEPXUT TaKune MOHATUA, KaK «yCNnoBus 0643aTeNlbCTBa» N «00bIYHO Mpesb-
ABNSEMble TPE6OBAHUAN;

* B cTaTbto 394 «lLleHa» 'K Pecny6nmkn benapycb BHECTU U3MEHEHME B YacTu
onpejeneHns LeHbl, KOTopas A0/MKHA 6biTb PasyMHOM, Tak Kak B Cly4yae pacxoxge-
HWS pa3mepa LeHbl He06X04MMO MMeTb CNocob onpeseneHns LeHbl caenku. MyHKT 3
[aHHOM CTaTby M3NOXWUTL CreaytolmMm o6pa3om: «B ciyyasx, Korga B BO3ME3AHOM
[0roBope LieHa He npefyCMOTPEHa M He MOXeT ObiTb OMpefeneHa UCXoL4s U3 ycno-
BUIA 4OrOBOPa, UCMO/IHEHWE LOrOBOPa AOMKHO ObITb OMAayYeHo Mo pasyMHOW LeHe,
KOTOpas Mpw CpaBHUMbIX 06CTOATENbCTBaX 0ObIYHO B3MMAETCS 3@ aHa0rMMYHbIE TOBa-
pbl, paboTbl UK YCyru.»;

 cTaTbto 416 «[MpepaorosopHbie cnopel» 'K Pecny6nukn benapycb M3noxuTb
B CnefytoLlein pefakumn: «B cnyyasx nepefaym pasHOrNacwii, BO3HWMKLIMX NpU 3a-
K/IFOYEHUW [OTOBOPA, Ha PaCCMOTPEHME CY[ja HA OCHOBaHWUM cTaTbl 415 HacToALero
Kogekca nnbo Mo cornalieHnto CTOPOH YC/I0BUSA A0rosopa, Mo KOTOPbIM Y CTOPOH
VMeNnCb pasHoriacus, OnpeaensoTcs Cy4OM UCXOAA M3 NPUHLMNOB A06POCOBECT-
HOCTW, Pa3yMHOCTW U CMpaBefnnBoOCTL.»;

e [OMONHUTL cTaTbio 5 «MHopmaumsa o ToBape» 3akoHa Pecny6nuku bena-
pycb «O 3almTe npas noTpebuTeneit» cnegyrownum NyHKTOM: «/13rotoBuTens (Npo-
JaBeL, 1cnonHuTenb) 0653aH Npy nNpegocTaBieHUn nHpopmauuy o Tosape (pabote,
ycnyre) npegnpuHuMath 406pPOCOBECTHbIE W Pa3yMHble Mepbl UCXOAA U3 NPeAnono-
XeHus 06 o0TCyTCTBMM y NOTpebuTens Heo6X0AMMON 1 LOCTOBEPHOW MHADOpMaLun B
Lensx 4oBedeHns 40 NOTpebuTens Takoii MHpopmaLmn.»;

* NYHKT 4 cTatbn 16 «/mMywecTBeHHble NpaBa» 3akoHa Pecny6nunku Benapycb
«O6 aBTOPCKOM MpaBe M CMEXHbIX MpaBax» W3M0XWUTb B CNeAyHLen pefakuuu:
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«OrpaHnyeHns NpaB aBTOPOB (MHbLIX MpaBoOGagaTeneit), ykasaHHbIX B HacTosLLel
CTaTbe, YCTaHaBNMBAKOTCA CcTaTbaMu 18—21 HacTodAwero 3akoHa M MPUMEHAKOTCA
npw yCnoBUn, 4TO OrPaHNYEHUs He HAHOCSAT HeonpaBAaHHOrO yuiepba HopManbHOMY
MCMOMb30BaHWIO NPOU3BEAEHUS U HEOOOCHOBAHHO HE YLLEMSAOT 3aKOHHbIe UHTEpe-
cbl aBTOpa (MHOro npaBoo6nagatensi). [MpaBOMEPHOCTb TaKMX OFpaHNYeHnid n pasme-
pa NPUYMHEHHOrO yuiepba onpeaensTcs UCX0As U3 NPUHLMNOB AO6POCOBECTHO-
CTW, Pa3yMHOCTM U CNPaBeA/IMBOCTYA YYaCTHUKOB FPaXAaHCKNX MPaBOOTHOLLIEHWNIA».

PekomeHgaLMn N0 NPaKTUYECKOMY WCMO/b30BaHUIO pe3ynbTaToB. BbiBO-
[bl, cofiepxaluuecs B AUccepTaLMoOHHOM UCCNef0BaHUMN, MOTYT 6bITb UCMO/b30BaHbI
B HOPMOTBOPYECKOW 1 NpaBOMpPUMEHUTEIbHO AEATENBHOCTU.

PesynbTaTbl AUCCEPTALMOHHOIO MCCNefoBaHUS MPUMEHANUCL B Y4ebHOM npo-
Lecce npu npenogaBaHUM CTyAeHTaM Y4ebHbIX KypcoB «OCHOBbI YMNpaBiaeHUs WH-
TeNNeKTyanbHON CO6CTBEHHOCTM», «[MpaBOBbIE OCHOBLI NPeANPUHUMATENLCKON Aes-
TenbHOCTU B Pecny6nvke Benapycb» YO «Bbenopycckuidi rocyaapCTBEHHBbIN YHUBEP-
CUTET KYNbTYypbl U UCKYCCTBa». TakXe OHW UCMO/b30BINCL B NPaBONPUMEHUTESb-
Hol peATensHocTu 00 «3awuta NOTpebuTens», YTo NOATBEPXKAAETCA aKTOM O BHe-
LpeHuy pe3ynbTaToB UCCE0BaHMS.
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P33IHOM3
Bsacnanbl KOpbIi Mwanaesiy

MpbIHUbINbI 06pacymieHHAaCLL, pasyMHacly i cnpassignleaciy
y rpaMajassiHcKa-npaBaBbIX afHOCLLAaxX

KnwouaBblf  CNOBbI:  MPbIHUBINGI,  FpaMaA3sHCKa-npasasbll  afHOCLLbI,
pobpacyMneHHacLb, pasymHaclb, cnpassfnleaclp, npasaBblsi LICTbITYTbl, HOPMbI
npasa, CyfioBas NpakT1Ka, rpamaf3sHcKae 3aKaHafaycTsa.

MaTta paboTbl: abrpyHTaBaHHe acabnleacufy (YHKLUbISHABAMNHA MPbIHLbINAY
fobpacyMmneHHacl,, pasymHacw, i cnpaesgnleacl, i marysimacl, 60nbLu
aheKTblyHara ix BbIKapblCTaHHA Y ParynsBaHLl rpamaf3sHCcKa-npaBasblX afHOCL Y
Pacny6suibl benapyces.

MeTagbl fgacnefaBaHHA:  AbIANEKTbIYHbI, aKCMan4Hbl, nNapayHanbHara
aHanlsy, TbinananyHbl, aHanoru, abaryfbHeHHs, Y3blXofa aj npblBaTHara fa
aryfnbHara, aj abcTpakTHara fa KaHKpaTHara, CTPYKTYpHa-(YHKLbISHANbHBI,
napayHanbHa-npasasbl, HOPblgblYHAra MaansaBaHHs.

HaBrsHa arpbiMaHbIX BbllLKay CKnajaelua y TbiM, LUTO ayTapam Bbl3HayaHbl
NCTIMa, (PYHKLbN NPbIHLbINAY f06pacyMeHHacL, pasymHacly i cnpasagwBsacty, ix
y3aemafj3esHHe 3 WwbIM1 rpamaf3sHcKa-npasasbiMl npbiHUbINaMl i 1HCTbITyTaml;
afNtocTpaBaHa HapMaTblyHae 3amauaBaHHe raTblX MNPbIHUbINAY Y rpaMaj3sHCioM
3akaHagayctBe Pacny6niKl Benapycb | MDLXKHapoAHbIM  MPbIBATHLIM  MPaBe;
npanaHasaHbl 3MAHETNN rpaMaj3sHCcKara 3akaHafayCTsBa, HablpaBaHblfd Ha 60/bLl
LIbIPOKae BblKapblCTaHHe AaA3eHbIX MPbIHLUbINAY Y CYA0Bal NpaKTbiLbl.

PakameHfaubn na npakTblYHaMy BbIKAPbICTAHHIO BbIWIKay: YHECEHbI
npanaHoBbl Na YAacKaHalEHHIO rpamaf3siHcKara 3akaHafaycTBa npbl  au3HUbl
[3eAHHAY cy6’eKTay, He yparynsasaHblX Hopmam! rpaMaz3sHcKara 3akaHafaycTBa.

Bobnacub BblKapbICTaHHA: HOPMAaTBOpYas i NpaBanpbIMAHANbLHAA A3eAHacLb,
HaByu4a/bHbl Npawac.
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PE3FOME
Becnanbiii KOpuii Hukonaesmy

MpuHUMnbI ,qOﬁpOCOBECTHOCTVI, PasyMHOCTWN M CnpaBensinBoCTA
B rpaXXaHCKO-NnpaBOBbIX OTHOLUEHNAX

KntoueBble cnoBa: NpUHLMMLI, TPaXAaHCKO-MNpaBoBble O0THOLLIEHWS, A06poco-
BECTHOCTb, Pa3yMHOCTb, CMPaBeANMBOCTb, MPaBOBble WHCTUTYTbl, HOPMbl MpaBa,
rpaXKaHCKoe 3aKOHOAATe/NbCTBO, Cyje6Has NpakTmKa.

Llenb paboTbl: BbisIBNEHNE OCOGEHHOCTER (YHKLMOHUPOBAHWUA MPUHLMMOB
[06POCOBECTHOCTM, Pa3yMHOCTV M CMpPaBedAnBOCTM U BO3MOXHOCTU 6onee addek-
TUBHOIO WX UCMO/Mb30BaHNSA B PErYNPOBAHWU TPaXAaHCKO-NPaBOBbLIX OTHOLUEHWI B
Pecny6nvke benapyco.

MeToabl UccnefoBaHUA: AUANeKTUYECKWIA, aKCUONOTMYECKMIA, CpaBHUTENb-
HOr0 aHanM3a, TUMOMOrNYECKUIA, aHanornm, 0606LLEHNS, BOCXOXKEHUS OT YaCTHOro
K 06LemMy, 0T abCTPaKTHOrO K KOHKPETHOMY, CTPYKTYPHO-(YHKLUOHAMbHBIN, CpaB-
HWTEeNbHO-NPaBOBOM, OPUANUYECKOTO MOAENMPOBAHNS.

HoBu3Ha MONyYeHHbIX pe3y/bTAaTOB 3aKNi0yaeTcs B TOM, YTO aBTOPOM OM-
pefeneHbl cucTema, YHKLAM MPUHLMNOB A0BPOCOBECTHOCTH, PasyMHOCTU W chpa-
BEA/IMBOCTU, NX B3aUMOAEWCTBME C APYTUMU TPaXAaHCKO-MPaBOBbIMW NPUHLMMNAMY,
a TakkKe WHCTUTYTaMW; OTPaXEeHO HOPMATUBHOE 3aKpemnfieHWe 3TUX MPUHLMMOB B
rpaXaaHCKoM 3akoHogaTenbcTBe Pecnybmkn benapycb U MeXAyHapo4HOM YacTHOM
npase; NPeAnoXeHbl M3MEHEHUS TPaXAaHCKOro 3aKOHOAATeNbCTBa, HanpaBieHHble
Ha 6osee WMPOKOEe NPUMEHEHME AaHHbIX NPUHLMNOB B Cye6HOI NpaKTUKe.

PekoMeHAaLUn No NpakTUYecKoMy MCMOMb30BaHWIO Pe3y/ibTaToB: BHece-
Hbl MPEeAN0XEHNS MO COBEPLUEHCTBOBAHMIO TPaXK[AHCKOrO 3aKOHOAATeNbCcTBa Npu
OLEHKe AeNCcTBUI CyGBLEKTOB, HE YPEry/MpoBaHHbIX HOPMaMy FpaxK[aHCKoro 3ako-
HoAaTenbCTBa.

O6nacTb NPUMEHEHMSA: HOPMOTBOPYECKas M NMPaBONPUMEHUTENbHAA AedTeNb-
HOCTb, yuebHbIii npoLiecc.

23



SUMMARY
Biaspaly Yury

Principles of conscientiousness, reasonability
and justice in civil and legal relations

Key words: principles, civil and legal relations, conscientiousness, reasonabil-
ity, justice, amenability institutions, legal norms, civil legislation, court practice.

Purpose of the work: to determine of peculiarities of functioning of these prin-
ciples, to show the possibility of more effective implementation of them in the regu-
lation of civil legal relations in the Republic of Belarus.

Methods of research: dialectical, axiological, comparative analyses, typologi-
cal, analogy, generalization, concluding from particular to general, from abstract to
certain, structural and functional, comparative and legal, juridical modeling.

Novelty of accepted results of the dissertation is based on such issue, that th
author managed to show the system, the functions of these principles, their correla-
tion with other civil and legal principles and also with institutions; the normative fix-
ing of studying principles in legislation of the Republic of Belarus and in interna-
tional private law is reflected; the changes, aimed to widen the implementation of the
principles of conscientiousness, reasonability and justice in court practice.

Recommendations for practical implementation the results. The offers on
improving the civil legislation in case of estimating the actions of subjects which are
not regulated by norms of civil legislation and widening the sphere of implementation
of principles for regulating civil and legal relations were proposed.

The sphere of implementation: the results could be used in legislative and le-
gal activity and also for educational purposes.
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