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[IEJIOCTHOCTU TocyAapcTBa M T.A. lIpoBeneHHBI aHaIM3 MOKa3aj, YTO 3aKOHOJATEIbCTBO
paccMaTpUBaeMBIX TOCYAAPCTB OJMHAKOBO PEIIaeT BOMPOC O HEOOXOIMMOCTH pa3peuieHUs
KOJUIEKTMBHOTO TPYJOBOT'O CIIOpa B TEX CIIydyasix, KOrja 3a0acToBKa 3ampelieHa, HO pacXoIuTcCs
OTHOCHUTEIILHO CIIOCOOOB MPABOBOTO YPETYIUPOBAHUS BO3HUKIIUX KOH(IUKTOB.
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A.1O. Ilonkoea
BI'CXA (T'opkn)

KOHBAJINJIALIMS HUUTOXHOM CJIEJIKU
11O OCHOBAHUAM II. 2 CT. 166 T'PAXKITAHCKOI'O
KOAEKCA PECITIYBJIMKU BEJIAPYCbH

DeHOMEH KOHBAIMAAIMU MPEICTABISET COOOM MNpHUAaHUE HEACHUCTBUTEIBHOU CIEIKE
IOpUJIMYECKON CUJIBI ¢ MOMEHTA €€ coBepiieHus. [Ipu 2ToM ucneneHrue ceaKku BhIpakaeTcs B
BO3BpalleHun B cdepy MnpaBa HE CHOPMHUPOBABIIUXCS MOKHBIM 00pa3oM (HaKTHUECKHUX
0OIIIeCTBEHHBIX OTHOIIICHHA.

3akoHOMaTeNbCTBO benmapycu cOAepX UT Pl HOPM, JONMYCKAIOIMIMX BO3MOXKHOCTh
WCIICJICHUS HENCHUCTBUTENIbHBIX cJenoK. OIHM M3 TakKuX HOPM cojiepKarcsi B CT. 166
['paxxganckoro konekca PecnyOnuku bemapycsr Ne 218-3 ot 07.12.1998 r (mamee — I'K
Pecny6nuku benapycs) [1].

Cpenu ycinoBUMl WM TPEANOCHUIOK KOHBAJIWJIAIMKM HA OCHOBaHMM M. 2 cT. 166 T'K
PecnyOnuku benapych HEOOXOoAMMO pas3jivyaTh YCJIOBUS BO3HUKHOBEHHs IpaBa Ha
KOHBAJIMIAIIMIO M YCJIOBUSL peanu3anuu 3Toro mnpaBa. OOIIUM YCIOBHEM BO3HUKHOBEHUS
TaKOTo TpaBa SBJSETCS HUYTOXKHOCTH CAENKHU. [Ipu 3TOM OCHOBaHME HUYTOXKHOCTH JIOJKHO
JIOTYCKaTh BO3MOXKHOCTh HUCIICJICHUS. DTO 3HAYUT, YTO, C OJHON CTOPOHBI, CACIKA HE JOJDKHA
UMETh WHBIX MOPOKOB, 00YCIIABIMBAIOIINX €€ HUYTOKHOCTh, IOMUMO OTCYTCTBHUS TpeOyeMoii
HOoTapuaiabHOM (opmbl. C npyroii CTOPOHBI, HE MPEMSATCTBYET HUCIEICHUIO CYIIECTBOBAHUE
HapsAy C OCHOBAaHMEM HUYTOKHOCTH TaKUX MOPOKOB, C KOTOPHIMH OOBIYHO CBSI3BIBACTCS
OCHOPHUMOCTbH CHEJKH (B YACTHOCTH, TOPOKOB BOJM). J[pyrue ycioBHsi BOSHUKHOBEHUS IIpaBa Ha
KOHBAJIUJIAIMIO 3aBUCIT OT KOHKPETHOTO OCHOBAHUS HUYTOXXHOCTH [2, C. 75].

JIist cnenok, HeNeHCTBUTEIBHBIX BCIEACTBUE HApPYIICHHUS TpeOyemoil Mo 3aKOHY WU
COTJIAIIICHUIO CTOPOH HOTAPUATHHOU (POPMBI, YCIOBUSIMU UCIICIICHUS SIBIISIOTCS

a) TIOJIHOE WJIM YaCTUIHOE MCIIOJIHEHUE CACIKH XOTS ObI OJHOM U3 CTOPOH;

0) YKIIOHEHHE IPYroil CTOPOHBI OT HOTAPHAIBHOTO YAOCTOBEPEHUS CIACIKH.

Heo06xo1uMo OTMETHTh, UTO €CJIM UCIIOJTHEHUE MOTHOCTHIO WM YACTUYHO MPOU3BEICHO
00eMMHU CTOPOHAMH, TO YKJIOHEHHUE JI000H M3 HUX OT HOTAPHAIBHOTO yJIOCTOBEPECHUS CHCIKU
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JTAET WCIIOJIHMBILEH CJENIKY CTOPOHE MpPaBO HAa NPEIbABICHHUE HCKA O MPU3HAHUM CHEIKHU
nercTBuTenbHOM 110 1. 2 cT. 166 'K Pecniy6nuku benapycs.

MoskeT BO3HHUKHYTH BONpOC 00 oOiajgaTene mpaBa Ha KOHBAIMIALUIO HUYTOXKHOMU
CHEJIKM, WM, WHBIMH CJIOBaMH, IpaBa Ha MUCK (B MaTe€pUaIbHOM CMBICIE) O NPU3HAHUU
HUYTOXXHOU crenku nerctButenbHOl. CormacHo m. 2 cr. 166 'K Pecnybnuku benapycs um
o0jasaeT NUIIb CTOPOHA, MOJHOCTHIO WM YAaCTUYHO HCIOJHUBIIAS caenky. Ho wmoxer
CJIIOKUTBCA CUTyallus, MPU KOTOPOM MMEHHO TakKas CTOPOHA YKIIOHSETCA OT HOTapHAIbHOIO
YIOCTOBEPEHUSI CHAEJIKH, WU, KPOME TOr0o, HE NPUHUMAET BCTPEUYHOI'O HCIOJHEHHS JIPYron
cTOpoHBL. [Ipy Takux 0OCTOSITENBCTBAX CyJl BIpaBE MO TPEOOBAHUIO IPYTOM CTOPOHBI BBIHECTH
pElIeHHe O PEerucTpaluy CAEIKH. B 3TOM ciydae cieika perucTpupyercs B COOTBETCTBUM C
peuieHueM cynaa. /laHHOoe TOJI0KEHHE OCHOBBIBAECTCS Ha NPHUHIIMIIE PABEHCTBA YYACTHHKOB
IPaKJaHCKUX OTHOLIEHU.

Cnegyer mOAYEpPKHYTb, YTO MOXET BO3HUKHYTH IIOJIOXKEHHE, IIpU  KOTOPOM
HOTApUAJIIbHOMY YIOCTOBEPEHUIO JOrOBOpa MPEMATCTBYET HEKOTOPOE OOCTOSTENLCTBO, HE
3aBUCALIEE OT BOJIM CTOPOH, HACTYINMBIIEE YK€ ITOCIE 3AKIFOYEHUS W WCIIOJHEHMS JIOTOBOpa
BCJIE/ICTBUE CMEPTHU, HEJIEECIIOCOOHOCTH MM 0€3BECTHOTO OTCYTCTBUA. Takue oO0CTOosATENnbCTBA
NPENSATCTBYIOT HCLEJIEHUI0 MOpoKa (QOpMbI M OOpAaIIEHUIO APYrodl CTOPOHBI C HCKOM O
NPU3HAHUU CHAEJIKH JelcTBUTENbHON. Heo0XoauMo yCTpaHUTh NAHHYIO CUTYallMIO, TaK Kak
BOJISI YMEPILIETO, HEAEECTIOCOOHOT0 MM O€3BECTHO OTCYTCTBYIOLIEIO IpakIaHWHA PAHEE YKE
MOJIy4uJia CBO€ BBIp@KEHHUE, HO HE ObLia JHIL 0hOpMIIEHA COOTBETCTBYIOIIMM 00pa3om. Jliis
JT0OPOCOBECTHOM CTOPOHBI TAKKUE OOCTOSITEILCTBA CTAHOBSITCS HETATUBHBIMU.

[To uroram NMpoBENEHHBIX MCCIEIOBAHUN CUMTAEM HEOOXOJUMBIM BHECTH U3MEHEHUS U
nononHeHus B 1. 2 ¢1. 166 'K Pecniy0nuku benapych, H310KUB €ro B CIEAYIOMIEH peJakiuu:

«Ecnu onHa M3 CTOPOH MOJHOCTHIO WJIM YaCTUYHO BBIMOJIHWIIA CHENKY, TPEOYIOIIyIO
HOTAPHUAJILHOTO YOCTOBEPEHHUS, a Ipyrasi CTOPOHA YKJIOHSETCS OT TAKOTO YAOCTOBEPEHUS WU
K€ TaKOBOE CTAHOBHUTCS HEBO3MOXKHBIM II0 WHBIM OOCTOSITENICTBAM, HE 3aBUCALIUM OT
3aMHTEPECOBAHHOI CTOPOHBI, NOCIEAHSAS BIOpaBe TpeOOBaTh MO CyAy MPU3HAHUS CHCIIKH
nerctBurenbHOM.  [Ipu  ynOBIETBOpEHMM CyIOM HMCKa IOCIEOYIOIIEE HOTApUAIbHOE
yIIOCTOBEPEHUE CIIEIKH HE TPEOyeTCsI».

B 3akitoueHun ciieyer OTMETHThb, YTO Ha CErOJHSIIHUN J€Hb TaKkKe MPOOJIEMHBIM
aCIEeKTOM MHCTUTYTa KOHBAJMIALMU SIBJISIETCS €ro 3aKOHOJATENbHOE HEyperyJMpoBaHUE U
HEOJIHO3HAauHOe mosoxkeHue. [loaTomy 1enecoodpa3HbIM CUMTAETCS JIETajJbHOE 3aKperieHue
MNOHSATHUS «KOHBAIMAALMS CAEIOK», YTOOBI yCTPAHUTh MPOOEIBI B 3aKOHOIATENIHCTRE.
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