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RIGHTS AND LEGALLY PROTECTED INTERESTS OF EMPLOYEES:
HISTORIOGRAPHY AND PROTECTION POTENTIAL

The article attempts to analyze the conciliatory and mediatory experience of such a grassroots state body
overseeing the implementation of factory legislation and maintaining order at industrial enterprises, such as the
factory inspection. During a pandemic, in the context of changing labor relations, the problem of protecting
rights and protected legitimate interests becomes especially relevant. Defines the forms of protection of rights
and legally protected interests of workers in the form of: administrative; public; conciliation, mediation, arbitra-
tion; arbitration proceedings, officials of the prosecutor’s office; Department of State Labor Inspection; trade
unions; meditative; notarial and self-defense. The author identifies and proposes filling in potential legal gaps.
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ITPABA U OXPAHAEMbBIE 3AKOHOM HUHTEPECDI
PABOTHHKOB: HCTOPHUOTPADPUA U ITOTEHLUHAAN 3AILNUTDI

B cmambe npednpuHsma nornsimka npoaHanu3uposams MpuMupumebHo-MnocpedHuU4YecKul onbim pa-
60mbI makoe2o HU308020 20cydapCmeeHHO20 opa2aHa Had30pa 3a UCroiHeHUeM ghabpuyHO-3a800CK020 3aK0-
Hodameribcmea u coxpaHeHueM rnopsioka Ha MpOMbIWIIEeHHbIX MPednpusamusx, kKakum bbirna gpabpuyHasi UH-
criekyus. B nepuod naHoemuu, 8 ycriogusix USMEHSIULUXCS mpydo8bix omHoweHuUl npobnema 3awjumsl npas
U OXpaHsieMbIX 3aKOHHbIX UHMepecoes rpuobpemaem ocobyto akmyanbHocmb. Onpedensiromcesi hopMbi 3a-
wumsl rpas u oxpaHsieMbiX 3aKOHOM UHMepecos pabomHukos 8 sude: cydebHoul; aOMuHUCmpamueHou,; 06-
wiecmeeHHoU; npuMupeHusi, mocpedHu4Yecmsa, apbumpaxa,; mpemeticko2o pa3dbupamerscmea, O0/MKHOCM-
HbIX Uy, op2aHo8 NPoKypamypbl; JenapmameHma 2ocydapcmeeHHOU UHCMEKyuU mpyoa; npogheccuoHarlb-
HbIX CO0308; MeduamueHoU, HomapuarbHOU U caMo3awumai. ABIMOpoM 8bisieriiemcsi u npednazaemcs 3a-
r1o/IHeHUEe NomeHyuabHbIX PUOUYECKUX NTaKyH.

Knroyesnie criosa: 3akoHbI habpudHO-3a800CKOU MPOMbILWIEHHOCMU; 3auMcmeosaHue (hyHKUuUl ¢hab-
pUYHOU UHCMEKYUU; npasa U oxpaHsieMble 3aKOHOM UHMepechl pabomHUKo8, hopMbl 3alyumsbl; 3arofHeHue
rnomeHyuasbHbIX OPUOUYECKUX 1aKyH.

Introduction. As stated in the Charter of the International Labor Organization (herein-
after — the ILO), the most important principle of social justice is that labor is not a com-
modity. This means that labor relations are not limited to the issue of wages and other mate-
rial benefits. At the same time, this one of the fundamental principles of the ILO is closely
related to the realization of the rights and legally protected interests of workers, including
the right to consider and resolve labor disputes in the context of changing labor relations, in
a pandemic.

Main part. The first forms of expression of the mechanism for the realization of the
rights and legally protected interests of workers, the so-called prototypical legislative regu-
lation of relations between workers and employers, were laid with the adoption on May 24,
1835 of the Regulation «On the relationship between the owners of factory establishments
and workers who are hired» [1].
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Revolutionary events, strikes, protests, workers’ demonstrations, the sad picture of the
hard life of the factory workers, twelve or more hours of working hours, the uncertainty of
the mutual rights and obligations of workers and manufacturers, wages much lower than in
Europe [2]. All this significantly influenced public opinion, state policy, the introduction of
labor legislation, the creation of the lowest body for overseeing the observance of labor legis-
lation — the factory inspection to determine the mechanism for the implementation of legal
means, methods and forms of restoration of violated rights and protected legitimate interests.

In the development of the regulation on the regulation of relations between workers and
employers, Professor of Moscow University Ivan Ivanovich Yanzhul was appointed the first
factory inspector of the Moscow district. He explained his consent to take this position
«with the aim of getting to know the factory and working life better and bring all possible
benefit to the good intention of the government» [3, p. 17].

But in addition to this victory, according to the law of June 1, 1882 «On minors working
in factories, factories and manufactories» (hereinafter — the Law of 1882) [4], it was the
factory inspectors who were assigned a number of duties: to monitor compliance with the
law on the use of «immature labor» in industrial production; oversee the provision of prima-
ry education opportunities for young workers by manufacturers; draw up reports on violati-
ons of the law and send manufacturers to the courts; present a charge in court against viola-
tors of the provisions of the Law of 1882. Those guilty of violating the Law of 1882, owners,
managers or managers of industrial establishments could be subject to imprisonment for up
to one month or a pecuniary penalty of up to 100 rubles [5, p. 122].

However, half-measures could not satisfy the workers: strikes and unrest flared up
more and more. Outward calm was achieved only with the help of military force.

Workers’ solidarity was most expressed in the Morozov strike of 1885, when 8,000
workers immediately went on strike at the factory of the Nikolskaya manufactory of Savva
Morozov in Orekhov-Zuev. One of the main reasons for the workers’ indignation was the
systematic abuse of fines, which, reaching more than 300,000 rubles a year, accounted for
up to 40 % of wages paid. The strike was accompanied by a pogrom of factory buildings.
Troops were called in, arrests and deportations began. When the strike ended a week later,
the arrested were put on trial by a jury, who acquitted all the accused. The court revealed
a lot of abuse by the factory administration [6, p. 38—39].

As for practice, the provisions and special laws on the factory industry were poorly ap-
plied, they were not sent to enterprises, they were not known to entrepreneurs, especially
workers, even by representatives of the state — they were interpreted by factory inspectors
in different ways. The involvement of the police in establishing relationships between ow-
ners and workers was due to the lack of a mechanism for the implementation of rights and
legally protected interests. And as a result, the only defense mechanism was strikes and ri-
ots, the settlement of which was the responsibility of the police [7, p. 102]. Leaving to re-
store order, the police, and sometimes its higher ranks, went over to the side of the workers,
forcing the owners to make separate concessions. The instrument of pressure was the «open
sheets» (administrative instructions) of the governors-general or material assistance
to workers participating in strikes [8].

Adopted four years later, on June 3, 1886, the law «On the Draft Rules on the supervi-
sion of the establishments of the factory industry and on the mutual relations of factory
owners and workers and on the increase in the number of officials of the factory inspection»
(hereinafter — the Law of June 3) [9], the formation of a mechanism for the implementation
of the rights and legally protected interests of workers, the establishment of restrictive
measures of a state-police nature in relation to direct abuses by the owners (manufacturers),
bringing them to justice in a judicial or administrative order.

The main goal of the June 3 Law is to change the nature and forms of relations between
the worker and the owner, to put all manufacturers in the same conditions of competition,
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which explains the complete absence of articles on the economic independence of workers in
it. The need to weaken the labor movement served, albeit in part, as a motivation for the set-
tlement of the relationship between wage workers and entrepreneurs [10]. The relations in
the field of labor recruitment were streamlined, in particular those related to the terms of
the contract, living conditions, industrial accidents, illness, the establishment of penalties
for non-compliance and violation of contractual obligations by the parties, the use of the
right to judicial protection by the parties.

The law on June 3 was introduced gradually, as the activities of the factory inspection
bodies spread across the territory of different provinces!. Adopted in the provinces on the
basis of the Law of June 3, «Regulations on the supervision of the establishments of the fac-
tory industry and on the mutual relations of factory owners and workers and on the increase
in the number of ranks of the factory inspection» (hereinafter — the Rules), entrusted the
local provincial administration with the assistance of the officials of the factory inspection
to supervise observance at factories and plants of proper improvement and order. These ru-
les were worked out by a special Commission, established by imperial command, chaired by
a senator, then Secretary of State V. K. Plehve, moreover, this Commission found that the
law on the rights and obligations arising from the contract of employment of factory workers,
can lead to useful consequences only when its execution is placed under the supervision of
factory inspectors. From that moment onwards, the factory inspection becomes the most im-
portant grassroots state body for overseeing the implementation of factory legislation in the
mechanism of exercising the rights and protecting the legitimate interests of workers.

With the approval of the Factory Law on June 3, 1886, which, according to I. I. Yanzhula,
the first most important monument of labor legislation, begins to establish and streamline the
essential aspects of mutual contractual relations between workers and their employers or mas-
ters[11, p. 225]. The law of July 3, 1886 established the terms of reference of factory inspec-
tors, entrusting them with a number of new functions, in particular, overseeing the imple-
mentation of the Law on June 3, in the form of: a compromise function — when analyzing
claims, factory inspectors tried to reconcile the parties through negotiations, consultations,
refusal from confrontation and prevention of social conflicts; management function — accor-
ding to which they summarized the protocols on violations of the Law on June 3 and transfer-
red information to the provincial factory presence, to the magistrate or district court by affi-
liation. So, for violation of articles of the Law on June 3, factory owners were punished with
a fine of up to 300 rubles, and the managers of a factory or plant were arrested for up to three
months and could be deprived of the right to manage an industrial institution [5, p. 123—-124].

The Law and Regulations of 1886, as it were, sanctioned all those demands that the
Morozov workers put forward when they began their strike. Pay books were introduced; un-
authorized fines are prohibited, and the amount of those had to be approved by factory in-
spectors; it is prohibited to issue payments with goods and coupons; the obligation was made
to pay wages at least twice a month; it was forbidden to make deductions to pay off debts.

Simultaneously with the promulgation of the law on June 3, 1886, the rules were ap-
proved on the hiring of workers in factories, plants and manufactories and special decrees
on the mutual relations of manufacturers and workers and on the supervision of the estab-
lishments of the factory industry, represented by the officials of the inspection and the
presence of factory affairs. ... In those same years, the workers waged a systematic struggle
to destroy night work. Under the influence of first small strikes in individual factories, and
then a big strike in the fall of 1888 in all factories of the Shuisky district — the manufactu-

1 From October 1, 1886 — to St Petersburg, Moscow, Vladimir provinces, from 1891 — to Warsaw and Petro-
kovsk provinces, from 1894 — to Volyn, Grodno, Kiev, Kostroma, Liflyandskaya, Nizhny Novgorod, Podolskaya,
Ryazan, Tver, Kharkov, Kherson, Estland and Yaroslavl provinces, from 1897 (in two steps) — to the other 42 pro-
vinces of European Russia and the Kingdom of Poland, from 1900 — to Baku province, from 1902 — to Tiflis, Ku-
taisi and Black Sea provinces, from 1904 — to the Batumi region and the Sukhum district, finally, from 1912 —
to the Stavropol province and the Terek and Kuban regions.
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rers gave in, night work was canceled, however, at first by increasing the length of the wor-
king day by one hour, but then the workers succeeded in 1893 d. to achieve a reduction in
working time by one hour.

Currently, relations associated with the implementation of the mechanism for protec-
ting the rights and legally protected interests of employees, including the right to consider
and resolve labor disputes, have defects in the following form. In labor law, two forms are
usually distinguished: jurisdictional and non-jurisdictional.

The jurisdictional forms of protection of rights and legally protected interests with cer-
tain exemptions include: judicial, administrative, public. The judicial form of protection of
rights and interests protected by law is universal: it will allow an employee or employer to
restore his violated right by going to court, and also provides the possibility of compulsory
execution of a court decision. The administrative form of protection provides for protection
by bodies vested with powers of authority. The legal basis for the administrative form of
protection is Art. 9.16—9.18 of the Code of Administrative Offenses [12]. The social form
implies the protection of rights and legally protected interests by trade unions. Public rela-
tions are governed by Art. 463 of the Labor Code of the Republic of Belarus (hereinafter —
TC) [13]. In accordance with Art. 10 of the Law of the Republic of Belarus of 22.04.1992
Ne 1605-XII «On Trade Unions» [14] trade unions protect the labor rights of their members,
make proposals on social protection of persons dismissed from organizations, in accordance
with the collective agreement (agreement) and labor legislation [15, p. 487-494].

It is also noteworthy that there is still no consensus on this issue regarding public orga-
nizations and trade unions as structural elements of the jurisdictional form of protection of
rights and legally protected interests.

Understanding jurisdiction as the law enforcement activity of all state and public bodi-
es, for example V. P. Volozhanin acknowledges that compliance with procedural norms is
a guarantee of ensuring the rule of law when considering legal disputes in administrative
and public bodies. At the same time, the author formulates the principles of legal disputes
by public jurisdictional organizations: gratuitousness of public proceedings; the ability of
interested persons to apply to state forms of protection; state control over the jurisdictional
activities of public bodies.

At the same time, among the jurisdictional public bodies, the scientist considers the activi-
ties of comrades’ courts, commissions on labor disputes, trade union committees and arbitra-
tion courts organized by agreement of citizens or organizations, believing that in the future,
the role of public bodies in protecting the rights and legitimate interests will steadily increase
[16, p. 365]. According to T. A. Sigayeva, a legal dispute is a conflict about rights and obli-
gations or interests protected by law. A legal dispute is formed when the conflict of interests
of the parties reaches the limit of aggravation, in which it manifests itself in the expression
of the will of one of the parties to protect the rights or legally protected interests[17, p. 19].

In the context of changing labor relations, legal regulation is in constant development,
as evidenced by the adoption of the Law of the Republic of Belarus dated July 18, 2019
Ne 219-3 [18]. Cardinal transformations have affected the established categories, as well as
systemic institutions. At the same time, there have been no significant changes in the me-
chanism for ensuring the protection of the rights and interests of employees protected by
law, as long as the regulation remains unchanged. In fact, only Ch. 17 of the Labor Code, in
which the definition of the concept of «individual labor dispute» appeared.

The main disadvantage of the Labor Code is that the legislator has lost sight of all the
variety of currently existing methods of protecting rights and legally protected interests,
both actually functioning and potential gaps.

It is characteristic that non-jurisdictional forms of protection should include: the activi-
ties of conciliation, mediation and arbitration bodies, these bodies are directly named in
Art. 251 TC, but unfortunately, they have not yet been created and are not functioning. Ar-
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bitration proceedings, although the Labor Code does not contain information on arbitration
courts due to the entry into force of the Law «On Arbitration Courts» [19].

Also, activities to protect the rights and legally protected interests are carried out by
the prosecutor’s office, officials of the Department of State Labor Inspection, trade unions,
through mediation procedures, a notarial form of protection of rights (the main task of the
notary is to ensure the protection of the rights and legitimate interests of citizens and legal
entities by performing notarial actions) and self-defense by employees of their labor rights
and legally protected interests, but it is worth noting that the term «self-defense» of the La-
bor Code does not use [20, p. 44].

Considering self-defense, in connection with the spread of COVID-19 infection in the
Republic of Belarus, self-defense has become an urgent form of protection of rights and le-
gally protected interests. We also note that self-defense issues are not regulated in the La-
bor Code and are found in the form of disparate norms, in this regard, the question naturally
arises of what an employee can do to protect rights and legally protected interests. The opi-
nion is expressed that it is advisable to use the progressive experience of the Russian Fede-
ration in this area [21, p. 23—24]. For example, according to Art. 379 of the Labor Code of
the Russian Federation (hereinafter referred to as the LC therefore) [22], the employee is
given the right to refuse to perform work that is either not provided for by the employment
contract, or directly threatens his life and health, with the exception of cases provided for
by the LC RF and other federal laws.

We believe that from this legal norm it follows that the self-protection of the subjective
rights of the employee is carried out by his failure to comply with the employer’s order,
which violates his rights and legally protected interests [23, p. 83—86].

So, in order to protect the rights and legally protected interests of employees, it is neces-
sary to establish at the level of law jurisdictional and non-jurisdictional forms of settlement
of disagreements, consideration and resolution of labor disputes.

Conclusion. In the 19th century, the time period between 1835—-1886, only legislative
interference and administrative tutelage were recognized, in connection with which the po-
lice point of view prevailed, but not the social one that existed at that time in the West in the
field of industrial labor. At the same time, the activities of the inspectorate were slowly
transformed and progressively institutionalized until the identification and filling of po-
tential legal gaps in protecting the rights and legally protected interests of workers.

Although the establishment of social peace and harmony instead of struggle and dis-
cord, the situation and special laws of the factory industry did not have a social content.
With some reservations, but the evolutionary path of the inspectorate’s activities contribu-
ted to the establishment and maintenance of social harmony, peaceful consideration and re-
solution of social and labor conflicts.

The existing legal potential of legal gaps, a sufficient variety of forms of protection of rights
and legally protected interests of workers can be represented in the form of: conciliation,
mediation, arbitration; arbitration proceedings, participation of officials of the prosecutor’s
office, the Department of State Labor Inspection of the Ministry of Labor and Social Protec-
tion of the Republic of Belarus; mediation; notarial form of protection and self-defense.
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