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nameHbLUbINAcs, ane i FaThl NPaLAC <y NPbIHLbINE HeabapayanbHbl», MAPKY-
ellasayyac.ina. HaagsapoT, céHiis HasipaeLjLia cBoeacabniBbl p3HECaHC icnam-
CKaii NpaBaBOi KynbTypbl, BAPTaHHE 4a TPaAblLblAHbIX iCMAMCKIX KalLToy-
Hacusy, LITO 3aKaHaMepHa LsiTHe 3a caboto Nallblp3HHe NpagmeTa paryns-
BaHHS MycynbMaHcKara npasa.

Ma cyTHacui, y cyyacHbl nepbifg y pasBilli MycynbMaHcKara npasa
npacoyBarollia A3bBe rafoyHbIS TIHAIHLbII — icnamisalbls iC.HYHYbIX
eypanelickix npaBaBblX 3nemeHTay i pa3BiyLé MycynbMaHCKiX CiCTaM 3a
NiK YHYTpaHbIX p3a3epBay. MepkaBaHHe aco6HbIX ayTapay ab 6bluLam Obl
noyHali «BecT3pHi3aLbli» MyCynbMaHcKara npasa nérka abeapraeya TbimM
(hakTaMm, WTO AKi 6 iIHCTBITYT Ui iHWbI NpaBaBbl 31eMEHT He 6GblY 3ana3sbl-
YaHbl 3 Eyporibl, 8H yce poyHa, paHa Ui no3Ha, paapmyeuua HalblgHab-
Hali NnpakTbiKail. PathapmaBafb Xa MycyfbMaHCcKae npasa Tak Xa LisxKa,
AK i camo icnaMckae rpamafcTsa.

AK 6a4ybiM, afHbl NpaBasHayLbl CLUBApAKalOLb Npa BeNbMi BAMAIKI
Ynnbly Ha MycyfnbMaHCKae npaBa eypaneickix nmpaBaBblX CiCT3M,
iHWbIS - HaajBapoT, agMaynsoLb He3BapoTNbl Npawu3c «BeCT3pHi3a-
ubli». MsapKyeM, WTO icLiHy maTpabHa WyKalb Hef3e nacapafsiHe.
Tamy, abarynbHsOUbl BbIlW3A CKasaHae, MOXHa 3pabilb HACTYMHYHO
BbICHOBY: HArNeA3sa4bl Ha 3HaUYHbl YN/bly Ha MyCy/NbMaHCKae npasa 3
60Ky eypaneiicKix npaBaBbIX CiCTAIM, IHO 3acTaelja camacToiHali npa-
BaBOW CAMEl, AKaa aka3Bae cyp’é3Hae y3f43esqHHe Ha MiNIbEHHbIS Machl
ntof3eli Ba ycix pariéHax ceeTy.

XXonygb A. O.
(Bray)

KoOHTUHeHTanbHaa (pomMaHO-repmMaHckas)
cuctema npasa

CTaHOB/NEHMe COBPEMEHHOTO NpaBa —aTo A/IUTeNbHbIA NcTopuyec-
KWii NpoLecc, HauaBLLNiics ellle B paHHEM CpeJHEBEKOBbE M 0XBATbIBa0-
WK1 HECKO/IbKO CTONETWIA. OH NpoTeKan 3BONOANOHHO 1 6oniee NIaBHO
B CPaBHEHWUM C COOTBETCTBYIOLMMU MpoLieccamun B cepe NOAUTUKN K
rocyapcTBEHHOro CTPOWUTENbCTBA, FAe Hepeako Habnoganuch oble-



CTBEHHbIe KaTaKNn3Mbl. VICTOPUKO-KY/IbTYPHbIE KOPHW COBPEMEHHOTO Npa-
Ba CKNafjblBanNCb Ha NOYBe peLenpoBaHHOro PUMCKOro Nnpasa, ropoCKo-
ro npasa, MeXAYyHapo4HOro TOProBoro npasa v 6b1an 4OCTAaTOYHO ry60-
KVMW 1 MPOYHBIMMU.

PomMaHO-repMaHCKylo CUCTEMY NpaBa HbIHE C NMOSIHbIM OCHOBAaHMEM
MOXHO Ha3blBaTb CUCTEMOW (MIN CeMbell) KOHTUHEHTaNbHOTO NpaBa. OHa
OXBaTblBaeT BCe CTpaHbl €BPONENCKOro KOHTUHEHTA 3a UCK/IIOUYeHUEM
AHrAnmM n NpnaHgun. [laHHaa npasoBas ceMbsA NOCNeL0BaTENbLHO pac-
NMpoCTpaHsAeT CBOe B/IMAHME HA UCMAHOA3bIYHbIE rocyfapcTea AMepUKM
(NatuHckyto AmepurKy). Bonee Toro, 0 pomaHo-repMaHCcKoli nNpaBoBoid
CMCTEME MOXHO rOBOPUTL axe N0 OTHOLWEHUIO K WTaty JlynsunaHa (6bIB-
Wasa (paHLy3cKaa TeppuTopus, npucoefnHeHHas B 1803 rogy Kk CLUA),
aTakXe K KaHaAcKoi npoBnHLUMM KBebek, 3aCeNeHHO0N NpenmMyLLecTBeH-
HO hpaHuy3amu (B KoTopoi B 1992 1 1995 rr. npoBoauauch peepeHay-
Mbl M0 BOMpPOCY O He3aBucumocTu oT KaHagbl).

OcCHOBHOE pasinyme mexXxay segyLiMMu cuctemMamum npasa B Espone
COCTOWUT B UCNONb3YEMbIX UMW UCTOYHMKAX NpaBa. PomaHo-repmaHckas
cucTemMa UCXOAUT M3 HauBbICLLEro aBTopMTeTa 3aKoHa. Bce ocTanbHble
HOPMaTUBHO-MPaBOBbIe aKTbl 4ONXHbI UCXOAUTL U3 HEFO U COOTBETCTBO-
BaTb eMy. Hapsgy € 3TUM He UTHOPUPYOTCS U cyfebHble pelweHus (nNo
KOHKPETHbIM fefnaM Kak o6paslbl NpaBoONpUMEHUTENIbHON MPaKTUKK),
XOTS AN CyAeil OHN He UMEIOT 3Ha4YeHNs NPaBOBOro NpeLejeHTa.

B HekoTOpbIX rocygapcTeax CyAbl UMEKOT NpaBo NPU3HaBaTb OTAENb-
Hble 3aKOHblI NPOTUBOpEeYaLLLMMN KOHCTUTYLIMK CTpaHbl, a cnefoBaTefib-
HO, TaKye 3aKOHbI YTPaunBaKT CBOKO HOPUAMNYECKYIO cuny. Hanpumep, sTo
XapakTepHO An1a Takux cTpaH, Kak CLUA, Iepmanusa, Asctpus. Mpaso
onpefensitb KOHCTUTYLUOHHOCTb MU aHTUKOHCTUTYLUMOHHOCTb [ei-
CTBYHLMX 3aKOHOB SIBNSAETCA KOMMeTeHUMeil BepxoBHbIX cyoB 60/b-
WMHCTBA CTpaH 3amagHoil EBponbl, rae rocnoAcTBYeT KOHTUHEHTaNb-
Has NpaBoBas cucTeMa. VICKIo4eHne B 3TOM BOMPOCEe COCTaBNAOT ABCT-
pua n MepmaHus.

Hanbonee gpesHein hopmoli npasa ABAAETCSA MPaBOBOA 06blvald.
HblHe OH 3aHMMaeT BeCbMa CKPOMHOE MeCTO CpeAn UCTOYHUKOB npasa.

3ameTHY0 po/ib B Ka4UecTBe MCTOYHMKaA NpaBa urpaet cygebHas npak-
TUKa. B pomaHO-repmMaHcKoi NpaBoBOi CeMbe, rae Npu3HaeTca popmarb-
HO NPUOPUTET 3aK0Ha, CyAbs, He NpeBpalladch B 3aKoHofaTend, co3gaet
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HOPMbI TOFfia, KOra B 06LLeCTBEHHbIX OTHOLLEHUSX CYLLECTBYIOT NPO6EbI,
He yperynmpoBaHHble 32akoHOM. CyfiebHOe HOPMOTBOPYECTBO B flaHHO npa-
BOBOWi CEMbe A0MYyCKaeTCA, BO-MEPBbLIX, B paMmKax NPUHLMMNOB Npasa, ycTa-
HOB/IEHHbIX 3aKOHOZaTeNneM, BO-BTOPbIX, INLLb B TO/ Mepe, B KaKoli OHU He
3aTparvBalT NPUOPUTET U BEPXOBEHCTBO 3aKoHa. Kpome Toro, cyfe6Hoe
HOPMOTBOPYECTBO He [,O/IKHO HOCUTb O6LLEr0 YHMBEPCANIbHOTO XapakTe-
pa. B rocygapcTBax c poMaHO-repMaHCKoli NpaBoBOW ceMbeid rof 0T roja
pacTeT KONMYECTBO MU3LaBaeMblX COOPHUKOB CYe6HbIX pelleHnil ncnpa-
BOYHWMKOB HO CYfile6HOM NpakTuKe (C TONKOBAHMSAMM, HECKONBKO OT/IMYa-
HOLWMMUCS OT NPOCTbIX pa3HOBaPUAHTHbLIX TONKOBaHW HOPM HpaBa npu
NX NPUMEHEHNUN). DTO HeNMb35 He yUNTbIBaTb, FOBOPS B HALLW AHU O pOAU
cyfebHO NpakTUKN KaK MCTOYHMKA NpaBa B pOMaHO-repMaHCKoi npaBo-
BOW CeMbe.

OCHOBHbIM UCTOYHUKOM MpaBa B pPOMaHO-repMaHCKoi CUCTEME CUL-
TaeTca HOPMaTUBHBIN aKT. B vepapxun HOpMaTUBHO-MPaBOBbIX aKTOB
0c060e MeCTO 3aHMMAeT 3aKOH. 3aKOHbI pa3pabaTbiBatoTCa U NPUHUMAa-
I0TCA BbICLUIMMMW NPEACTaBUTENbHLIMU OpraHamMu, HasblBaloLWUMNCS 60
napnameHTom, (Hanpumep, Bo ®paHyumn), nnéo byHaectarom (Hanpu-
mep, B 'epmaHmmn), nn60 pukcgarom, (Hanpumep, B LLiseyun), nnbo sgyc-
KYHTa, (Hanpumep, B ®MHAAHAUK), 6O celiMoM (Hanpumep, B MonbLue)
nn6o ocygapcTBeHHOW gymoin (Hanpumep, B Poccumn) mn T. n. 3akoHoaa-
Te/lbHble aKTbl B POMaHO-repMaHCcKoil NpaBoBOli CeMbe MOAUYMHAOTCA
cTporoii nepapxun. Bo rnase ee HaxoguTcs KOHCTMTYyLUMA, cocTosLLas
13 OIHOr0 3aKOHAa UM PAJA OCHOBHbIX 32aKOHOB. 10 CBOEMY 3HAYEHUIO B
PerynmpoBaHnmn pa3finyHbIX 06LECTBEHHbIX OTHOLIEHWI CPean 3aKOHO-
[aTeNlbHbIX aKTOB BblAeNATCA KOAEKCHI.

Mo Mepe pa3BUTUA NPaBOBbIX CUCTEM pacLLMpsAeTCs B3auMOoaeicTBre
1 B3aMMOMPOHNKHOBEHWE MEXAYHAaPOAHOr0 U HALMOHAaNbHOTO MpaBa.

B nocnefHee BpeMs 370 peann3oBbIBafOCh TPEMA OCHOBHBIMU MYTAMU:

—B3aUMHbIM YUYETOM «CTbIKOBbIX» MPUHLUMNOB MNpu pa3paboTke K
MPUHATUN COOTBETCTBYIOLLErO 3aKOHOAATENbCTBA,;

—BOCMNPOU3BEJEHNEM B HALMOHA/IbHOM 3aKOHOfaTeNbCTBe (B TOM
yncne 1B KOAEKCcax) COOTBETCTBYHOLMX MEXAYHAPOAHO-NPaBOBbIX HOPM
M faxe LeNbiX KOHBEHLU;

—TMpPSAMbIM UX BOCNPUATUEM U YNOTpebeHNEM B NPaBOMPUMEHM-
TeNbHON AeATeNbHOCTH.



