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BecbMa XapakTepHbIM ABNSETCA HEPaBHONPABHOE MOM0XEHNE MY>KUU-
Hbl M KEHLWVHbI B UMYLLECTBEHHOM O THOLLEHWUM B CEMbe. J 10 3aKpernaeHo B
nepsoii kHure MpaxgaHckoro Kogekca 1804 roga «O nunax». Mo o6uiemy
npaBuy He NpefycmaTpuBanca PeXxxum o6LLHOCTY 415 UMYLLECTBa MyXa U
XeHbl. [paBo pacnopskaTbCs CeMeliHbIM MMYLLLECTBOM MOMHOCTLIO Npefoc-
TaBNANOCh MY>XY, KOTOPbI/ MOT eACTBOBaTL M0 CBOEMY YCMOTpeHUIo 6e3
COrfacus Ha 1o XeHbl. CyLLecTBOBaN U PeXXUM pasfenbHoro BnageHus. Ho n
B 3TOM CNyyae >KeHa, N0/ib3ysCb CBOMM UMYLLECTBOM U 0XOaMU, HE MOrfia
0TUYXaTb 6e3 cornacus Myxa CBOK HeB/XKMUMOCTb.

TakuMm 06pa3oM, MHCTUTYT YaCTHOW COBCTBEHHOCTU MMeN MOofA Co-
60/ [OCTAaTOYHO KPenKyt NpaBOBYH 6a3y 3akpenseHus. paxgaHCKui
Kofekc HanoneoHa 1804 roga geicteyeT Bo ®paHLMy N0 CEroAHALHNA
feHb. OH NMPUHAT U B3AT 3a OCHOBY NMPU KOAM(MUKALUWN FPaXKAaHCKOro
npaea BO MHOTMUX CTpaHax mupa. CunbHble No3numu paxaaHCKoro Ko-
fekca Bo dpaHUMKU 1 B APYrux ctpaHax 00ycnoBeHbl TeM, UTO OH SBU /-
CA YAauyHbIM KOMNPOMMUCCOM MeXAY MHOroo6pasHbiMy MPaBOBbIMU UC-
TOYHUKaMW CTapodpaHLy3CKOro npasa.

Bubunkos K. B.
(Bray)

Ob6a3aTenbCTBEeHHOE NpaBo B [[paxgaHCKOM
Kopekce dpaHuunm 1804 r.

O6s3aTeNIbCTBEHHOE MPaBO0 - OAMH M3 BaXHENLWWUX UHCTUTYTOB
rpaxgaHckoro npaea. OH perynupyet 60/blWy0 FPynny UMyLLEeCTBEH-
HbIX OTHOLUEHWUI, CBA3aHHbIX C MepeMeLLeHneM UMYLLECTBEHHbIX Gnar.

CTopoHamy 06513aTeNbCTB, BbITEKAIOLLMX U3 JOroBOpa 3aliMa, ABNA-
IOTCA KPeAMTOP U AOMXKHUK. 34eCb NPaBOOTHOLUEHWA CK1afbiBAOTCA U3
TPeX 31eMEHTOB: KPeAUTOP —aKTUBHbI CyObEKT NPaBOOTHOLLIEHWS, J0/1-
XHUK —MacCMBHbIA Cy6BLEKT 1 NpefocTaBfeHne NpaB —06beKT Npaga.
MpaBy KpeanTOpa COOTBETCTBYET 00A3aHHOCTb A0/MKHUKA, UK LONT Nnac-
CUBHOTO CybbekTa.

B MpaxaaHckom Kogekce dpaHumm 1804 r. (cT. 1108) 4eTKo yKasa-
Hbl 4 YCNOBUS 4eACTBUTENbHOCTU COrNalleHuns:
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coracue CTOpOHbI, KOTopas 0653bIBaeTCs;
- CNOCO6HOCTb 3aKN0UYNTb JOrOBOP;
onpefeneHHbIN NpeaMeT, COCTaBASAIOLLINIA COfepXXaHNe 0653aHHOCTH;
[03BO/IEHHOE 0CHOBaHMWe 0653aTenbCTBa (HEMPOTUBOPEYNB 3aKO-
HOL4ATenbCTBY).

P paHUY3CKUA rpaXfaHCKWU KOLEKC 3akpennseT TpaguuMOHHOe
feneHue o6sA3aTeNbCTB Ha ABa BUAa: 0693aTenbCTBa, BO3HMKAKOLWME U3
foroeopa, 1 0653aTeNnbCTBa, BO3HMKalLLMe 6e3 forosopa.

Mpun aTom Hanbonee pacnpocTpaHeHHbIM OCHOBaHWEM BO3HUKHOBe-
nns 06s3atenscTB no MK asnserca forosop. YenoBek MOXET 6bITb CBS-
3aH TONIbKO NO CBOe BOME B CUMY COrfaWleHus ¢ ApYrum nuLom
(cT. 1101 -1167). Kopekc npoBo3rnawaet (cT. 1134) aBTOHOMMUIO BO/N,
T. e. cB06OAY NMLa BCTyNaTb B 4OTOBOPHbIE OTHOLLEHWS U cO34aBaTh Ta-
KMM 06pa3om 0653aTenbCTBa MO CBOEMY YCMOTPEHUIO, cobntogas npu
3TOM TpajMLMOHHbIE YCNOBUA AeliCTBUTENIbHOCTU J0r0BOPa, OTHOCALL K-
€cql K BONEN3bABAEHUIO, K NOPOKaM BOAU, AeecnoCco6HOCTM 1 NpaBocno-
COBHOCTY CTOPOH, NPeAMETY M OCHOBaHUIO, OMpeaenatoLLeMY MOTUB CO-
rnaweHuns, KoTopoe He AOMXHO ObiTb NPOTUBHO HM 06LECTBEHHOMY NO-
PAAKY, HU LO6pbIM HpaBaMm.

MpoBo3rnawaeTcs CyBepeHHas cuia Lorosopa: 418 CTOPOH OH UMe-
eT CuNy 3aKoHa. [LO/MKHWK, HEe UCMOMHAOWMNIA CBOUX 0653aHHOCTEN, He
0CcBO6OAMBLUMIACA OT HUX NyTeM ynnaTel gonra (Mam cnocobom npekpa-
LWeHns 0653aTenbCTBa, NPUPaABHEHHBIM K NaaTexy, NyTeM HOBaLWu, Cno-
XEHUS foNra, 3a4eta, UCTEYEHWA CPOKA AAaBHOCTM), HeCeT 3a 3TO OTBeT-
CTBEHHOCTb U 0643aH K BO3MeLLeHWNI0 YB6bITKOB, €C/M TONbKO Heucnon-
HEHMEe He BbI3BAHO CMy4YaeM WM HEeNpeojonNUMON cunoii. B cnyvae
HEBO3MOXHOCTW UCNOMIHEHUSA A0roBopa CyAbs 0053aH BbIHECTU peLle-
HVe 0 NpeKpaLLeHnn JOroBopa, HO He BMpaBe U3MEHUTL ero Cofep>KaHue.
LomkHUK no o643aTenbCTBY OTBeYaeT BCEM CBOMM WMYLLECTBOM.
51804 r. oH MOr ObITb flaXKe NOABEPTHYT MYHOMY 33JepXaHuto, T. e. n-
LUeHN0 cBO6OAbI A0 yNAaThbl 40ONra.

Hapsgy ¢ gorosopHbiMy Kofekc 3HaeT 0653aTenbcTBa, BO3HUKAD-
LWme 6e3 cornaweHns. OCHOBaHWEM WX BO3HWKHOBEHUS ABNSAKOTCA NGO
cT. 1370 3akoHa, b0 KBa3WAOr0BOP BeAeHUs YyXux gen 6e3 nopyuye-
HUA (BefeHMe YyXoro gena 6e3 nopyvyeHus BecTu 3TO Aeno), nmbo fe-
NMKT, Nn60 KBasngenunkt. CT. 1382 ycTaHaBnMBaeT NpaBuo, No KO ropo-
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My KakKoe 6bl TO H/ 6bINO feiCTBUE YenoBeKa, KOTOPOE MPUUUHSET ApYyro-
My yLLep6, 0653bIBaeT TOro, Mo BUHe KOTOPOro yuepb npounsoLlen, K Bo3-
MeLLLeHUHo yuiep6a.

Ycnex coumanbHbiX niel npusen 3aKOHOAaTeNns K BMeLlaTe/bCTBY
B ABe o6nactn Kogekca:

—MyTeM MMMepaTUBHbLIX HOPM OrpaHMYMBaeTCs LOrOBOPHAA CBO-
604a, B 4aCTHOCTKW, B OTHOLUIEHUAX MexXAy paboTofaTeneM U HaeMHbIMM
paboTHMKamu (BBefeHUe B AelicTBne Kogekca o Tpyae), Mexay Halimo-
fatenem n HaHMMaTeneMm (Lenas cepus 3akoHoB ¢ 1919 r.), Mexay noky-
naTensamu n nNpojasLamMy (3aKOH 0 KOHTPOJIe Haf LeHaMu);

—3aKoHaMu, UCXOAAWMMMN U3 MPU3HAHUA BaXHOCTU KONNeK-
TUBHbIX WHTEPECOB, ycTaHaB/nuBaeTcs cBoboja o6pa3oBaHUs COHO30B
CHayana B o6nactu npogeccMoHanbHOW, a 3aTteM 06WMM o6pa3om
(3akoH 21 mapTa 1884 r.).

Takum obpa3om, Ha 6a3e CMHAMKATOB CO34al0TCA NPOecCUOHab-
Hble OpraHn3aunn, pernaMmeHTbl KOTOPbIX BBOAATCS B U3BECTHbIE paMKu
M OrpaHMUMBAIOT LOrOBOPHYHO CBOGOAY OTAENbHbIX UL, (3aKOH 25 mapTa
1919 1. n 24 noHsA 1936 . 0 KONNEKTUBHbIX A0roBopax). Pagom co cBo-
604HO 3aK/0YaeMbIMU LOroBOpamMn NOSABAAKTCA «ynpaBfiseMble» A0r0-
BOpbI: CAENKM - NpPeAnocbiKW, CAeNKM —nNpaBuna, ucxogawue oT oj-
HMX YaCTHbIX UL U UMetoLWKe 065a3aTeNIbHYI0 CUNY ANA APYTUX.

B MpaxpgaHckom Kogekce Pecny6nukun benapycb NOHATUSM U CTO-
poHam 06543aTeNbCTB NOCBALWEHbI CT. 288 1 CT. 289, NOM0XEHNA KOTOPbIX
NMpakTUYeCcKU MoMHOCTbIO COBNAagaldT C OCHOBOMOMAralWMMMN NOHATUSA-
MW, 3a/10)KEHHBIMMN B Kogekce HanoneoHa.

MepBoHayanbHO 0653aTeNIbCTBEHHOE MPaBO yCTaHaBAMBaN0 YMCTO
JIMYHYIO CBAI3b: JO/MDKHNK OTBEYas CBOEN IMYHOCTLIO. ECnn OH He ucnon-
HAN cBoel 0693aHHOCTW, KPEAMTOP MOT 3aflepXXaTb CTO U NPUHYAUTL pa-
60TaTb B CBOK MOAb3y Nofo6HO paby. Bo Bpems geiicteus Kogekca Ha-
noneoHa 06s3aTeNbCTBO AO/HKHMKA 06eCneyYnBaeTca He ero efuHoONNY-
HOCTbIO, 8 TO/IbKO €ro UMyLLeCTBOM. Ecnu LOMKHUK He NnaTUT Mo Aonram,
TO KpPeAMUTOPbl HanararT apecT Ha UMYLLECTBO 1 06paLLatoT ero B Nnpoja-
XY, UTOObI 32 CUET BbIPYYEHHOW CYMMbl NOMYYNTb YAOBNETBOPEHMUE, CO-
OTBETCTBYIOLLEe pasMepy CBOMX TpeboBaHWIA.

B Kopgekce HanoneoHa B cT. 1234 npuBefeHbl cnocobbl noraeHmns
0653aTeNbCTB (N1aTeXOoM, HoBaL e, 06POBObHBLIM 0TKa30M KpeauTopa
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OT CBOMX Mpas, 3a4eTOM, C/IMSHUEM, YHUUTOXEHNEM BELLU, HUUTOXHOC-
Tbi0 0043aTeNbCTB, AEACTBMEM OTMEHUTE/ILHOTO YCOBUS, JaBHOCTHIO.

B Kogekce 3a/10)KeH NOCTYNaT 0 TOM, YTO BCAKUI NnaTex npegnonara-
€T JOAr; TO, YTO 6bI10 YNNavyeHo 6e3 Hannuuns fonra, NoANeXunT obpaTHoOMY
nctpeboBaHuo. ObpaTHoe ncTpeboBaHue K OO6POBO/bHLIM 0653aTeNbCTBAM
He fonyckaeTtcs. 0653aTeNIbCTBO MOXeT 6bITb UCMNOHEHO BCAKUM 3auHTe-
pecoBaHHbIM NLLOM. O653aTeNbCTBO MOXET ObITb MUCMOMHEHO faXe TPeThb-
UM INLLOM, KOTOPOE B 3TOM He 3aUHTEPeCcOBaHO, eC/IN 3TO TPETbe L0 Aeii-
CTBYET OT MMEHU W B LieNIAX 0CBOOGOXKAEHMS [O/MKHUKA OT 0653aTeNbCTBa,
Wnn, ecnu, AeiicTBYN OT CBOETO MMEHU, OHO He BCTYNaeT B paBa KpeauTopa,
aTaKXXe He BOMPEKM XenaHuio KpeauTopa. 34ep>KKu no npon3BoAcTBY nna-
TeXxa BO3/aralTcd Ha JOo/KHMKa. B ctatbax 1249, 1250 n 1251 ykasaHbl
yCnoBUA BCTYN/IEHNS B MpaBa KpeauTopa TPeTbUM SINLOM, OCYLLEeCTBASIO-
WyM nnatex. OHO 6bIBaeT 4Or0BOPHLIM UM 3aKOHHbIM.

[loroBopHoe BCTyn/eHWe 3akpennseTcd LOroBopom B cay4yasx ne-
pefayun KpeanTopoM CBOMX NPaB B OTHOLLIEHUW LO/MKHUKA TPETbeMY LY,
a Takxke B c/iyvaax, Korga AO/HKHUK 3aHUMaeT LeHbIN Yy TPeTbero uua,
nepejasas emy rnpasa HOBOI0O KpeAmTopa.

Mo 3akoHy, 6e3 fONOMHUTENLHOrO AOroBOpa, B Npasa KpeauTopa
NMPOUCXOANT BCTYNNEHMWE B CAyHanX:

—ec/in TpeTbe Nuuo, 6yayynm camo KpejuTopoMm, onnaynsaeT Apy-
roro KpeauTopa, Nob3yHLLerocs nepes HUM NPenMyLLecTBOM B CUY €ro
NPUBUNETNIA UNN UMOTEK;

—B NoMb3y NpuobpeTaTens MMyLLecTsa 414 OnnaTbl KpeauTOpOB,
MMEBLUMX UNOTEKY Ha 3TO UMYLLECTBO;

—B M0Mb3Y TOr0, K10, 6yAy4n 0653aH BMeCTe C APYTMMU UK 3a ApY-
rMx K naatexy Aonra, 6bla1 3aMHTEPecoBaH B NoralleHuy LoNra;

—B M0Nb3y HaCNefHWNKa, MPUHABLLEr0 HAcNeACTBO C YCOBUEM Y-
natbl 4ONr0B MO HACNeACTBY W, YNNATUBLUNX UX U3 CBOUX CPEACTB.

Korga JOMKHUK He B COCTOAHUM YNNATUTb JOATU, OH MOXET OTKa-
3aTb CBOE MMYLLECTBO B Monb3y KpeauTopa (cT. 1265-1270). YcTynka
MMyLLecTBa 6biBaeT LOOPOBOLHOW MK CYLEOHOIA.

B Kogekce (cT. 1282) npegycMOTpeHO 06p0BObHOE BO3BpaLLeHMe
KpPeaMTOPOM A0/MKHUKY NOAAMHHOIO YaCTHOr0 AOKYMEHTa MU HOTapu-
a/lbHO 3aBEPEHHOr0 L0/ITOBOro 0643aTeNbCTBa, YTO ABNAETCA [OKa3aTe/b-

TBOM OCBOGOX/EHUA AOMXKHMKA OT 0653aTe/bCTB.
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MpeAyCcMOTPEeHHbIN cT. 1289 3a4eT npeanonaraeT noraweHne 06s3a-
TeNbCTB APYT Nepes ApYrom ABYX AO/MHKHUKOB. 3ayeT npoucxonut 6e3 06-
palieHuns K cyay, HenocpeAcTBeHHO B CMY 3aKOHa, faxe 6e3 BegoMa f01-
XXHUKOB; 06a 10/1ra NOrawaTCcs B3aMMHO B TOT MOMEHT, KOrja OHW OKas3bl-
BalOTCS OLHOBPEMEHHO CYLLECTBYIOLUMU, B pa3Mepe TOl YacTu, B KOTOPOW
OHW CYLLECTBYIOT 000t04HO. 3a4yeT He MMeeT MecTa B HapyLueHUn npas,
NPMOGPETEHHbIX TPETLUM NULOM. Taknum 06pa3om, ecim LO/DKHUK cTan
KpeAUTOPOM CBOEro NPeXKHero KpeamTopa v nocse aToro eMy 3anpeLLeHo
CYAOM NPOM3BOAMUTL NATEXU ero KpeauTopy B Cuy TpeboBaHUiA TpeTbe-
ro nua, To OH He MOXEeT CChbINaThCA Ha 3a4eT B HapyLlUeHWe WHTepecoB
nnua, Npou3BOAALLLETO B3bICKaHMeE.

OCHOBHbIE MOMOXEHWA O MoraleHNn 0653aTeNbCTB B pesynbrarte
YHUYTOXEHNSA BeLMN n3noxXxeHbl B ctaTbax 1302 n 1303 Kogekca Hano-
neoHa. Ecnn vHamMBuMAyanbHO — OonpefeneHHas Bellb, KoTopas Obina
npeagmMeToM 0683aTenbCTB, NOrMGMET Unn ByaeT nsbAaTa U3 o6opoTa uUn
notepseTcs, Tak 4to OyZeT COBEPLUEHHO HEM3BECTHO O ee CyllecTBOBa-
HWUKW, TO 0653aTeNbCTBO MOrallaeTcs, ecnum Belb nornbna nam 6bina no-
TepsHa 6e3 BUHbI JO/MKHUKA U [0 TOro, Kak OH 40MNyCTUA Npocpouky. Ecnu
Yy LOMKHMKA O0CTanuchb Kakune-nnbo npasa UM UCKM 0 BO3MeLLEeHNUN, OT-
HocALWMeca K yTpauyeHHOM Beln, OH 0653aH nepefaTb UX CBOEMY Kpeau-
Topy.

O643aTenbCTBa MOTYT 6bITh NPeKpaLLeHbl B Cyvyae NpU3HaHus co-
rnaweHns HUYTOXHbIM (cT. 1304 1314). Wick 0 NnpusHaHMK cornawe-
HUA HAUYTOXHbBIM MOXET NnofaBaTbCcs B TeyeHne 10-Tu feT, ecnm NHOe He
npesycMOTPEHO 3aKOHOM. TeyeHue CpoKa 3aBUCMT OT MHOrMX 06CTOS-
TeNbCTB, HaNpUMep, UMeNo M MEeCTO Hacuane unu 3abnyxgeHve, 6oina
NN Aeecrnocob6HOCTb OrpaHUYEHHON 1 A0 KaKoro BpeMeHu, 6bii1 1M XoTA
6bl OIVH M3 YYaCTHUKOB COrNalleHns HecoBeplleHHoNeTHUM. B nocne-
[LHem cnyyae npoctas y6bITOYHOCTb COrfaleHns faer 0CHOBaHWeE A
NPU3HaHWUA ero HUYTOXHbIM (YKazaHHas HopMa NPpUMeHANach U B 0THO-
LWEHNN 3aMY>XXHUX XEHLLMH [0 ee 0TMeHbI B 1938 1.) un ap.

Cpokam paBHOCTM B Kopgekce nocBsleH nocnefHuin Tutyn XX
(cT. 2219-2281). Tak, BCe BellHbIE U INYHbIE UCKM NOTallalTcs faBHO-
cTbto B 30 NeT; a [O/MKHUK MO peHTe nocne nctevyeHns 28 fieT co 4HA Bbl-
faun LOKYMeHTa MOXET 6bITb NPUHYXAEH BblAaTb, 38 CBOM CYET, HOBbIM
LOKYMEHT KpPeauTopy WAW ero npaBOMpPeeMHUKY; MO UCTEYEeHUU
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10-TV NeT, apXMTEKTOP U NOAPALUYMK OCBOBOXAAKOTCA OT rapaHTWu 3a Ka-
NUTanbHble COOPYXKEHUS, KOTOPbIE OHM BBICTPOWAMN UM MOCTPONKON KO-
LUIPbIX PYKOBOAUAW, Y NO UCTEYEHWIN 2-X NET 38 MeNKUe NoCTPOWKHK, T. €.
'K 1804 r.ycTaHaBNMBaeT pa3/iInuHble CPOKWN JABHOCTH.

paxfaHCKOM Kofekce 60/bll0Oe BHMMaHWe yfenseTca fokasa-
TeNbCTBaM CYLW, eCTBOBAHUA 00643aTeNbCTB UAU UX WUCMNOJIHEHUA
(cT. 1315-1369). Bce gokasatenbCcTBa NOApa3fensatoTca Ha cnegytoine
nmapl: MMCbMeHHbIe 0Ka3aTeNbCTBa, A0Ka3aTeNbCTBa MYTEM CBUAETENb-
CKMX MOKa3aHWi, NpefnonoXeHNs, MPU3HAHUSA CTOPOHbI, MPUCAra.

O653aTenbCTBA AEeNATCA Ha TPU OCHOBHbIX BMAa:

1. O6sa3aTenbCTBA, B CUY KOTOPOro AO/IKHUK 0653aH nepefaTb Kpe-
[MTOPY NPaBo COGCTBEHHOCTU Ha MPUHAANEXALLYIO eMY Bellb;

2. O643aTeNbCTBO COBEPLINTL OMpeseneHHOe AeliCTBME UK COBEP-
WaTb onpejeneHHble AeNCTBUSA, B CUNY KOTOPbIX AOMKHUK 0643aH CO-
BepLUaTb COOTBETCTBYIOW e AeliCTBUS;

3. O693aTeNbCTBO BO3JEPXKATLCA UM BO3/EPXMBATLCA OT onpefe-
NEHHbIX AeACTBUIA, B CMY KOTOPbIX AOMKHUK 0653aH He coBepLuaTh Co-
OTBETCTBYIOLUX AeACTBUIA.

B Kogekce HanoneoHa (cT. 1168-1233) pasnuuHble BUAbl 0653a-
iCNbCTB NOApPa3fensaoTca Ha:

yCnoBHble 06a3atenscTea (1. 1168-1184);

0653aTeNbCTBA C YCTaHOBEHMEM CpoKa (cT. 1185-1188);

anbTepHaTuBHbIe 06sa3aTenbcTBa (CT. 1189-1196);

conupgapHble ob6a3atensctsa (1197-1199), n o6a3aTenbCcTBa € Kapa-
TeNlbHbIMW OFOBOPKamu (C OroBOPKOU 0 HeycTolike) (cT. 1226 1233).

Mpu paccmoTpeHun Kopgekca HanoneoHa u cpaBHEHWW ero noso-
YeHnil 06 0643aTeNbCTBEHHbIX OTHOLWEHUAX € paXKAaHCKMM KO4EKCOM
Pecny6nuku Benapycb aBTOPOM HaifieHO CTO/Ib MHOTO 06LLero, 4To no-
3BOJIAET C YBEPEHHOCTbIO CAeNaTh BbIBOA O MPEEMCTBEHHOCTU B AaHHOM
i+ pacnv npaBa v 0 TOM, YTO D paHLYy3CKMIA FpaxXAaHCKMIA KOAEKC MOXHO
C YBEPEHHOCTbIO Ha3BaTb UCTOYHMKOM [paxkaaHckoro npasa benapycu.
KoHeuHo, 3a 3T rofbl ¢ MOMeHTa n3gaHuna Kogekca HanoneoHa MHoroe
N3MEHWNOCH, fia N XXUBEM Mbl YK€ B TPETbEM ThICAYENETUMN, HO OCHOBHbIE
MonoXKeHns 0643aTeNbCTBEHHOr0 Npasa 0CTaNNCh He3blbnemsbl.
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