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BBEOEHWE

3awmTa npaB rpaxgaH — OfHa W3 OCHOBHbIX (DYHKLIMIA COBPEMEHHOro npa-
BOBOr0 rocyaapcTea. MpaBo rpaxaaH M lpuaNYecKuMx NnL, Ha 3alimTy CBOMX NpaB
OT HENpPaBOMEPHbIX MOCAraTe/IbCTB SABMSETCS OAHWM W3 OCHOBHbIX, 3aKPEnJeHHbIX
B 3aKOHOAATeNbCTBE /1H06Oro AeMOKPaTUUYECKOro rocyjapcTBa.

MpaBo Ha 3alMTy MnpearionaraetT He TOMbKO MPaBO Ha 06GpallleHVe 3a 3aLiUTOoN
HapyLLUEHHOrO MpaBa B KOMMETEHTHbIE OpraHbl, HO M MPaBO Ha CaMOCTOSTE/NbHbIE
[eACTBUSA MO 3aLMTe HapyLLeHHOro npagea.

B Pecny6nuke Benapycb OTCYTCTBYIOT KOMIM/EKCHbIE UCCNEA0BaHNUS Ha TeEMY
CaMO3aLNThl FPaXJaHCKMX NpaB B OTAMUME OT Poccuiickoilt deaepauuu, rae AaHHbIe
BOMPOCbI M3y4yanucb ropasfo limpe. OfHaKO HECMOTPS Ha 3TO MHOFME acneKThl
OCYLLIECTB/IEHNS CaMO3alLLMTbl FPaXKAAaHCKMX NPaB OCTAlTCH HEPACKPbITbIMU B Hayu-
HOli nuTepaType. TaK, OTCYTCTBYET UYETKOE TMOHATME Camo3allUThbl FPaXKAaHCKUX
npaB, OnpeAenstoLLee ee MeCTo B CMCTeMe (hOPM M CMOCOGOB 3aLMThbl FpaXKAaHCKNX
npaB; HeJ0CTaTOYHO OCBeLLlEHbl BOMPOCHI CyOGbLEKTHOrO cocTaBa, CMOCO6G0B M No-
CNeACTBUIA OCYLLECTBNEHUS CaMO3alMTbl TPaXAaHCKUX MpaB; MOYTU OTCYTCTBYeT
SICHOE W YETKOE OTrpaHUYeHVe Camo3allMTbl FPaXAAHCKMX MpPaB OT CMEXHbIX
MOHATUI KakK B FPaXKAaHCKOM MpaBe, TaK U B UHbIX OTpacnsx npasa. OTCYTCTBYHOT
N KOHKPETHblE MPeAsIOXKEHUS MO U3MEHEHWUIO U [OMONHEHWUIO HOPM TPaXKAaHCKOro
3aKoHogaTenbcTBa Pecny6nunky Benapych B Chepe OCYLLECTBNEHUS CamO3alinTbl
rpaXaaHcKux npae. [laHHas pa6oTa HanpaBfeHa Ha yCcTpaHeHMe Ha3BaHHbIX MpPo-
6enoB B 0611aCTV NPaBOBOr0 PerysMpoBaHUS camo3allyUThl FpaXkAaHCKMX Npas.

ObWAA XAPAKTEPUCTUKA PABOTbI

CBA3b paboTbl C HayyHbIMW nporpamMmmamMu (Npoektamu), TemMamun. Tema
anccepTaumMoHHoOW paboThl paspabaTtbiBasiaCb B COOTBETCTBMM C NPUOPUTETHBLIMU Ha-
MpaBfeHNsMU HayudHbIX nccnefoBaHnin Pecnybnnkn benapycb Ha 2016-2020 rogbl,
YTBEPXEHHbIMW nocTaHoB/eHMeM Coseta MwuHucTpoB Pecnybnukn benapycb
oT 12 mapTta 2015 r. Ne 190.

B HacTosLein guccepTaunm pas3BuBatoTCs CreaytoLLe Hamnpas/eHns, YKa3aHHble
B MepeyHe akTya/bHbIX HanpaBNeHWin AMCcCepTauMOHHbIX uccrefoBaHuii Ha 2012-
2016 rofbl, yTBEPXAeHHOM peLleHremMm MexBefoMCTBEHHOIO COoBeTa Mo npobiemam
ANCCepTaLMOHHbIX UCCNef0BaHNA B 06/1aCT npasa oT 5 ceHTA6pa 2012 r.: pa3sutue
3aKOHOAATeNbCTBa O 3aluTe npas, CBOOOJ M 3aKOHHbLIX MHTEPECOB rpaxiaH v ropu-
ANYECKMX NnL,; TeOpeTuyeckme npob/ieMbl MPaBOBOr0 PeryinpoBaHus OCYLLECTB/Ie-
HUS U 3alUNTbI NPaB YY4aCTHUKOB rpaXKAaHCKMX NPaBOOTHOLUEHUN.
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[nccepTaumsa cBsizaHa C Hay4HO-MCCNeL0BaTe/lbCKO paboToin Ha 2011-2015 rr.
«AKTya/bHble NMPo6/eMbl NMPABOBOr0 PEry/IMPOBaHUSA UMYLLLECTBEHHbIX N CBA3AHHbIX
C HAMM HEUMYLLECTBEHHbIX OTHOLUEHWA B YCNOBUSAX (POPMUPOBAHUA WHHOBALMOH-
HON 3KOHOMMWKM», MPOBeAEeHHOW KadeApon rpaxhaHCKO-MpPaBOBbIX AUCUUNIWH (a-
KynbTeTa npasa benopycckoro rocyapCTBeHHOro 3KOHOMWYECKOro YHMBepCUTeTa.
HacToslee uccnefoBaHve TakXe Harpsamyro CBA3aHO C TEMOM Hay4HO-MCCrefoBa-
TeNbCKO paboTbl Ha 2016-2020 rr. «TeopeTUYeCKne M NPUKNagHble acnekTbl OCy-
LLeCTBNEHNA U 3aLUUTBI UMYLLECTBEHHBIX U NIMYHBLIX HEMMYLLECTBEHHbIX NPaB Ipax-
[aH N PUANYECKUX NUL», KOTOpas MPOBOAUTCA KatheApoil rpaxAaHCKO-NpaBoBbIX
ANCUNNINH (PakynbTeTa npasa benopycckoro rocyfapCTBeHHOro 3KOHOMUYECKOro
YHUBEpCUTETA.

AnccepTaunoHHas paboTa BbIMNOSHEHA B COOTBETCTBMM C [TOCYLapCTBEHHOWA
MPOrpaMMoN Hay4HbIX UCCNef0BaHU «OKOHOMUKA U FTyMaHUTapHOe pa3Butue 6eno-
PYCCKOro 0O6LLEeCcTBa» COrMacHO MepeyH0 roCyAapCTBEHHbIX MPOrpaMM Hay4HbIX
nccnefosaHnin Ha 2016-2020 rr., yTBepXXAeHHOMY noctaHoB/ieHneM CoBeta MuHU-
cTpoB Pecny6nvkun benapych ot 10 nioHsa 2015 r. Ne 483.

Llenb n 3agaun wuccnepoBaHuA. Llenb HacToAwero wuccnefoBaHUsA COCTOUT
B BbIpab0OTKe Ha OCHOBE KOMIMJIEKCHOrO MPaBOBOr0 aHanm3a TeOpPeTUYeCKNX, HayyHo
060CHOBAHHbIX MOJIOXKEHMIA O NPaBOBOW NPMPOAE CaMO3alMTbl TPaXLaHCKMX Npas,
a Takke pas3paboTke pPeKOMeHAauuii No COBepLUEHCTBOBAHMIO HOPM TPaXkAaHCKOro
3aKoHogatenbcTBa Pecny6/mku benapych B aHHOI cepe.

[N [OCTUXKEHWS YKa3aHHOW Liefin NoCTaBeHbl CefytoLme 3ajaqun:

- HA OCHOBE WCTOPWMKO-MPABOBOr0 aHaiM3a YCTaHOBUTb TEHAEHLUMWU pa3BUTUSA
CaMo3allnTbl TpaXKAaHCKUX Mnpas, a TakXKe MpPOoBecTU nepnoamnsaunio OCHOBHbIX
NCTOPUYECKNX 3TANOB CTAHOB/IEHNS CaMO3alLNTbl FPaXKAaHCKUX Npas;

- ONpefenuTb MeCcTo CamMo3alMTbl FpaXKAaHCKMX npas B cucTemMe (POpM K Crio-
CO60B 3alUTbl FPaXLaHCKUX MpaB, a TakKXe YCTAHOBUTbL CYLLHOCTHbIE MPU3HAKK
CaMo3allnTbl rpaXKAaHCKUX MpaB, COOTHECA €€ CO CMEXHbIMW MOHATUAMM Tpax-
[aHCKOro npasa, M Ha OCHOBE MPOBELEHHOr0 TEOPeTMYECKOro aHanm3a BblpaboTaThb
aBTOPCKOe onpeaeneHne NoHATUA camo3allUThl rpaXKAaHCKNX Npas;

- UCX0AA M3 CYLLHOCTHbIX MPU3HAKOB CaMO3allnTbl rpaXkJaHCKUX MnpasB onpe-
[efINTb ee OCHOBHble CYObeKTbl U 0O0BEKTbI, HA KOTOPblE MOXET ObiTb Hanpas/ieHa
caMo3allinTa, a TakKXe BO3MOXHble MOCMeACTBUA OCYLLECTBIEHUA TeX WAN WHbIX
CNOCO60B CaMO3alUNTbl TPaXKAAHCKUX MpaB, Ha OCHOBE YEero MPOBECTU Hay4HYHO
Knaccugukalmio MeTOA40B OCYLLECTB/IEHUSA CamO3allMTbl FPaXAaHCKUX Mpas, KOTO-
pas MOXeT ObITb WCMNONb30BaHa B [a/lbHElleM B MNPaBOTBOPYECKOM npoLecce
B 06/1aCTW rPaXXJaHCKOro npasa;

- TEOPETUYECKN apryMeHTUPOBaTh BbiBOAbI O COOTHOLUEHUN CamO3allUTbl Fpax-
[OAHCKUX MpaB M CXOAHbIX MOHATUIA B MHbIX OTPac/AX npasa, a TakXe OCyLLecTB/e-
HUM CaMO3aLLMTbl TPaXKAaHCKUX MpaB B paMKax AaHHbIX 0Tpac/ieil npasa;
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- chopMynMpoBaTb Hay4yHO OOOCHOBaHHbLIE MPeAsiOKEHUA MO BHECEHUIO U3Me-
HEHWIA W [OMOMHEHUI B rpaXJaHCKoe 3aKoHoAaTenbcTBO Pecny6ivkn Benapycb
B 06/1aCTV OCYLLECTB/IEHUSA CaMO3aLLUTbl FPaXaaHCKMX npas.

OO6BLEKTOM MCCNef0BaHNA ABNAKOTCA NMPABOOTHOLLEHWSA, CKIaAbIBaKOLLMECS B NPO-
Llecce OCYLLLeCTB/IEHNA camo3allnTbl rpaxkaaHCKuX npas. NpegmMeT nccnegoBaHns —
HOpPMaTVBHbIe MPaBOBble akTbl Pecnybnuku benapycb n 3apy6exHbIX cTpaH, cyneo-
Has NpakTuKa, NpaBoBasA AOKTPMHA O caMOo3allnTe rpaxkjaHCKMUX npas.

Bbibop 06bekTa 1 npegmeTa nccnefoBaHMa 060CHOBaH KOMMJIEKCOM CYLLECTBY-
IOLLMX MPO6IEMHbIX BOMPOCOB MPaBOBOr0 PErynMpoBaHUS caMo3aLlnTbl rPaXKaaHCKNX
rpas, HOBM3HON M36paHHOW TEMbI NCCNEL0OBaHUSA, ee YHUBEPCa/IbHOW 3HAYMMOCTbIO.

Hay4yHasa HOBM3Ha uccnefoBaHUsA COCTOUT B TOM, YTO BMnepBble B Pecny6/vke
Benapycb npoBefeH KOMMJIEKCHbIA aHasu3 BOMPOCOB, CBS3aHHbIX C CamMO3aLinTOoNn
rpaXkAaHCK1X npas, a Takxxe 0603HaYeHa aBTOPCKas Nno3vumsa OTHOCUTENbHO NOHATUSA
«Camo3allinTa rpakaaHCKUX npas», BblAeneHbl ero XapakTepHble NPU3HaKKW; BbIABIEHbI
NCTOPUYECKME 3Tanbl N OCHOBHbIE TEHAEHLUMU CTaHOBNEHUA CaMO3alLUTbl rpaxaaH-
CKUX NpaB; OnpeAesieHbl CyObeKTbl, 00bEKTbI U CMOCOObLI OCYLLECTB/IEHUS CAMO3ALLMNThI
rpaXkJaHCKMX MpaB; Ha OCHOBE KOMMJIEKCHOIO aHanu3a BbIIBIEHO COOTHOLUEHME
camo3aluTbl TPaXKAAHCKUX MpaB M CXOAHbIX MOHATUIA B WHbIX OTPacnsx npasa,
ChopMynMpoBaHbl MPeanoXeHNs 0 BHECEHUWN U3MEHEHWIA N JOMOSIHEHUIA B LEeNCTBY-
tolllee 3aKOHOAATe/NIbCTBO O CaMo3alluTe rpaXkAaHCKMX Mpas, a TakKe MpeaoXKeHbl
Mepbl, Hanpas/ieHHbIe Ha MPeoLo/IeHe NPO6eIoB B NPaBOBOM PErYIMPOBAHUMN TPAXK-
[AaHCKUX 1 CBA3aHHbIX C HUMW OTHOLLEHWNIA C Y4ETOM OTpacieBom Creuugukm.

[NonoXeHns, BbIHOCUMbIE Ha 3alUTY.

1 HayyHO o060CHOBaHHas WUCTOpUYecKas Mepuogmsaumsa CTaHOB/IEHUA Camo-
3aWnTbl TPadXKAaHCKUX MpaB, BK/KOYarollas NATb 3TanoB: LOrocyfapCTBEHHbIN ne-
prof (40 Havana BO3HMKHOBEHUS MEPBbIX FOCYAapcTB Ha TeppuTopun LpesHel Ipe-
LMW BO 2-M TbICAYENETUN A0 H. 3., CAMO3aLLMTa rPaHNUNT C (PU3NYECKUM CaMOYMpaB-
CTBOM W SAB/IAETCA OCHOBHOM (hOPMOI 3aliMTbl NpPaB B OTCYTCTBME a/IbTEPHATMBbI
B /IMLe rocyjapcTsa v ero opraHoB); nepuoj HopMUpoBaHUS MePBbIX €BPOMENCKMX
rocyfapcTs Y UCTOYHUKOB MO3UTMBHOIO Npasa (2-e TbiCAYeneTne 40 H. 3. — Hayano
V B. H. 3., NOABNAKOTCA MepBble rOCYyAapcTBa W MepBble OpraHbl, BbIMNOMHAKOLME
(hYHKUMIO 3aWMTbl MpaB, TEM He MeHee caMo3aliuTa BCe elle ABMAETCA OCHOBHOWA
(hopmoOI 3aWMTbl U BCE TaKXe FPaHMUNUT C (DM3MYECKUM CaMOynpaBCTBOM); MePUOf
MPOMEXYTOYHOr0 COCTOAHUA Pa3BUTUA HOpM npasa (Hadano V — Hadvano XIX B,
YCU/IMBAETCHA POJib rOCYAapCTBEHHOWN 3alMTbl MpaB KakK OCHOBHON (hOPMbl 3aLLUTbI
npaBa, OrpaHNYMBAETCA Camo3allinTa, KoTopas 4acTo BOCMpMHMManacb Kak camo-
YNpaBCTBO); nepuog Koaugmkaumm (Hadano XIX — koHey XX B., NOABNAKOTCA
nepsble KOAU(ULMPOBaHHbIE HOPMaTWMBHbIE MPAaBOBbIE aKTbl, B TOM YMC/e Heno-
CPEACTBEHHO 3aKpennsaioLLiMe camo3alnTy rpaXaaHCKuX npas, camosallmTa nproob-
peTaeT MpPaBOBOM XapaKTep U OKOHYaTe/lbHO pa3rpaHn4YnBaeTCs ¢ CaMoynpaBCTBOM);
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nepuog opmMmpoBaHna MHGOPMaLUMOHHOro obuiectsa (KoHel XX — Havano XXI B.,
B 3aKOHOAATe/NbCTBE Pa3BMBAETCA W 3aKPEnfeTca Bce OO0/blUee 4YuUC/IOo MPaBOBbIX
CNocoboB Camo3aWnTbl TPaXAaHCKMX MpaB, MOABMASAKTCA HOPMbl O 3aliuTe npas
C MPUMEHEHNEM TEXHUYECKUX CPELACTB Y MHOPMAaLMOHHbLIX TEXHOOMUiA).

[laHHasa ncTtopuyeckas nepuoamsaumnsa Mo3BOMSET ONPefennTb NyTb PasBUTUA
NMpaBOBOro pPerynnmpoBaHUs Camo3alnTbl FpaXK4aHCKMX npaB [0 COBPEMEHHOro
COCTOSIHUSA, a TaKXe LuMpe B3rNAHYTb Ha ee CYLHOCTb.

TakumM 06pa3om, Ha OCHOBE aHa/M3a UCTOPUM CTAHOBJIEHUSA CaMO3aLLNTbI rpaXx-
[AAHCKMX NpaB Oblnn BbIAB/EHb! CNeAYHOLMe OCHOBHbIE TEHAEHL N ee Pa3BUTUSA:

- IPaBOBOE 3aKpensieHne W fanbHeillee pa3BUTME HOPM, PErYINPYIOLLMX CaMOo-
3alWMTY rpaxaaHCKMX npa., a TakkKe Mep Mo ee OCYLLECTB/IEHUIO;

- COBEPLLEHCTBOBaHME TPaXAaHCKOro 3aKOHOAaTe/IbcTBa B CTOPOHY BCe 60/1b-
LLIEro [03BOJIEHMSA Pa3/IMYHbBIX Mep CaMO3alUMTbl FpaXKAaHCKMX Mpas, NPOUCXosLliee
B COBPEMEHHOM 3aKOHOAATe/bCTBE.

YKasaHHble TeHAeHLMMN MO3BONAIOT ONpeAe/nTb fa/bHelwne nyTu npaBoBoOro
PErynmpoBaHns camos3alnTbl rpaxaaHCKuX npas.

2. HayyHO 060CHOBaHHOE aBTOPCKOE OrpefefieHne camo3alnTbl rpaxaaHCKuX
rnpas.

Camosawmra rpaxgaHCKuUX npaB ABNSeTCA (OPMONA 3aliUTbl PaKLaHCKUX
paB, KOTOpas 3aK1i4aeTcqd B HEMOCPEACTBEHHbIX AEMCTBUAX /MLA, HanpaBieHHbIX
Ha 3aWUTy rpaXXaaHCKMX MpaB UM OCYLLECTBASEMbIX MPU HapyLIeHU NGO Hamumnm
peanbHOM Yrpo3bl HapyLleHUst npas, NpW YCNOBUKN, YTO TakKue AeACTBUS He CBsi3aHbl
C obpauwieHneM B KOMMETEeHTHble rOCYAapCTBEHHbIE W WHbIE OpraHbl, a TakKXe He
COMpPSXEHbI C HapyLLEHEeM 3aKOHOAaTeNbCTBA UK [OroBopa.

Takoe onpefeneHve camo3alWnTbl TPaXKAAHCKUX MpaB AOMOJHAET M OLHOBpe-
MEHHO YTOYHAET cepy NPUMEHEHUA 3TOr0 MOHATUA, NO3BOJIAET COOTHECTU JaHHOe
NMPaBoOBOe AB/IEHWE W CMEXHbIe MOHATUSA B FPaXKAaHCKOM M MHbIX OTpacnsax rnpasa,
a TaKXXe yUYUTbIBAeT TEHAEHLMM Pa3BUTUA CAMO3ALLUTDI.

C y4yeTOM Ha/IMumMa ykasaHWs Ha camo3aluTy B ab3ale AecATOM 4acTu BTOPOM
cTaTbu 2 ["paxkgaHcKoro kogekca Pecny6nukn benapych (fanee — 'K Pecny6nmnku
Benapycb), a Takke CYLLeCTBEHHbIX MPWU3HAKOB, BblAENANOLWNX CYObEKTUBHbIE TPaX-
[laHCKMe npaBa, Hay4yHO 060CHOBAHO, YTO caMo3aLinTa ABISETCA Kak (hoOpMOK 3aluUThbl
rpaXkJaHCK1X npas, TaK U CAMOCTOATE/IbHbIM CYOBEKTUBHbLIM FPaXAaHCKMM MpaBoM
(BnaomM npaBa Ha 3aluTy), YTO MO3BOJIAET OTONTU OT OAHOCTOPOHHErO MOHUMaHUA
camo3aluTbl N BbISB/SET ee KOMMJEKCHbIA XapakTep B KOHTeKCTe (DOpMbl 3aliuThbl
rpaXkaHCK1X npas.

3. ChopmynunpoBaHHad W Hay4yHO 060CHOBaHHasA KaccuguMKaumsa crnocobos
OCYLLECTB/IEHNA CaMO3aLLNTbl TPaXXAAHCKNX MPaB Mo YeTbIPeM KpUTEPUAM:

1) cy6beKTHOMY COCTaBy:

- camo3aLunTa, ocyLlecTsisemas U3nYecKMMm nnuamu;

- camo3allnTa, ocyLlecTB/semMas PULANYEeCKMMN NnLamu;



2) 06bEKTHOMY COCTaBY:

- B OTHOLLEHMM BeLllel (BK/OYas AeHbIM U LeHHble Bymarn, UHOe MMYLLECTBO,
B TOM 4YMC/le UMYLLLECTBEHHbIE NPaBa);

- paboT un ycnyr;

- HEePaCKpPbITON UH(OpMaL MK,

- UICK/IIOUUTENbHBIX NpaB Ha pe3ynbTaTbl MHTENNEKTYa/IbHON [eATeNbHOCTU U
CPeACTB MHAMBUAYaNM3aUUM YUYaCTHUKOB Tpax4aHCKOro o6opoTa, TOBapoB, paboT
WK YCNyT;

- HemaTepuasbHbIX 6nar;

3) (hopMe OCYLLIECTB/IEHUS:

- camo3alymMTa, OCyLLecTBseMas NMPEUMYLLECTBEHHO (IM3NYECKUMW AeACTBUAMM
nnug;

- camo3alymTa, oCyLLecTBIsemMas NPeMMyLLECTBEHHO MPaBOBbLIMU METOAAMMU;

4) NoCnefCcTBUAM OCYLLECTB/IEHNA:

- camo3allyMTa, Hanpas/eHHas Ha BOCCTaHOB/IEHWE MONOXEHWs, CyLLecTBOBaB-
Llero [0 HapyLUeHUs npasa;

- camo3alMTa, Hanpas/ieHHas Ha NpefynpeXxaeHne HapyLIeHWs npasa;

- camo3alymMTa, Hanpas/eHHas Ha rnpeceyeHne HapyLLeHUs npasa.

[aHHas knaccugukaums no3BonaseT KOMMIEKCHO B3r/ISHYTb Ha NpaBoBoOe fABJie-
HWe CaMO3aLLMTbl FPaXK4aHCKMX MpaB, OTPaXKaeT KPYr NpaBOOTHOLLIEHWIA U CYObeKTOB
MPaBOOTHOLLUEHWNIA NO caMOo3aLLuTe rpaXKAaHCKUX MpaB, YTOYHSAET MECTO CaMOo3alUnThbI
rpaXkaaHCKUX npas B CUCTEMe (JOPM M CMOCO60B 3alUNThbl FPaXKAaHCKMX Npas, a Tak-
e MO3BONSET C pa3HbIX CTOPOH M3YYUTb CaMO3aLLUTY rpaxLaHCKMUX npas Kak (hopmy
3alUNThI FpaXAaHCKUX NpaB ¥ BUA NpaBa Ha 3awwuTy.

4. HeKkoTopble acnekTbl OCYLLECTB/IEHUA CaMO3alNTbl PaXLaHCKMUX NpaB UMe-
0T MeXO0Tpac/IeBO XapakTep, B CBA3W C YEM BbIsiB/IeHbl 0COOEHHOCTU CamMO3aLLUTbI
B rPaXk4aHCKOM Mpase M UHbIX 0Tpacnsax u 061acTax npasa.

4.1. Hay4yHo 060CHOBaHHOe OTrpaHMYeHMe MPaBOBOrO PerynpoBaHUA B rpax-
[aHCKOM npaBe OT NPaBOBOr0 PerynvMpoBaHus B YrONOBHOM W afMUHUCTPATUBHOM
MpaBe TaKMX acMeKTOB CaMO3alMTbl FPaXKAaHCKMX MpaB, Kak Heobxoanmas 060poHa
N KpanHAs Heo6X0AMMOCTb.

B rpaxaaHCcKoM npaBe HOPMbl 3aKOHOAATeNbCTBA Hanpas/ieHbl Ha Yperyanpo-
BaHVMe BO3MOXHbIX CNOCOG0B BOCCTAHOB/IEHWS MOJIOKEHUS, CYLLECTBOBaBLUEro [0
HapyLleHns npasa, B Cnyyae KakK MpaBOMEpPHbIX AEWCTBMIA NpW camo3aluTe rpax-
[AHCKUX NpaB, TaK M HEeMpaBOMEpPHbIX — C MNpeBbleHWEM NpPeaesioB MxX ocylie-
CTB/IEHUS B COCTOSHUM He06X0AMMOWN O6OPOHbI U KpahHein Heob6XoAMMOCTU npu
YC/IOBUWN OTCYTCTBMA O6LLECTBEHHOW ONACHOCTW NpPaBOHapyLUEeHuS.

B yronosBHom npaee yperynvMpoBaHbl BO3MOXHble CaHKLMKW B Clyyae Henpaso-
MepHbIX [LeNCTBUI C MpeBblleHWEM MpeLenoB OCYLLEeCTB/IEHUS He06XO0AMMON 060-
POHbI 1 KpaiHel Heo6X0AMMOCTHU, a B aflMUHUCTPATUBHOM — YKa3blBalOTCA 06CTOS-
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TeNbCTBa, MPU KOTOPbIX AEeACTBUA B COCTOSHUU HEOOXOAUMOM 060POHbI U KpaniHein
HeobX0AMMOCTU He ByayT ABNATLCA aAMUHUCTPATUBHLIM NPaBOHaPYLLEHNEM.

YKa3aHHOe OTrpaHu4eHue Mo3BOMIAET MPOBECTM YeTKOe MpaBOBOE pasrpaHu-
YeHWe Mo 0TPac/eBOMY MPU3HaKY TaKMX acrneKToB OCYLLECTB/IEHUS CaMO03aLnThbl, Kak
Heobxogumas 060poHa U KparHAs Heob6X0AMMOCTb, TOYHO oOnpefenss o06nacTb
MPUMEHEHNA HOPM TpaX[aHCKOro npaesa B OTHOLIEHWW [AEWCTBUMA B COCTOAHUW
Heo6xo4MMOM 060POHbI 1 KpalHein Heo6XoAMMOCTH,

4.2. Hay4yHO 060CHOBaHHOE OTrpaHUYeHmne MOHATUIA «Camo3aLinTa» B rpaXkaaH-
CKOM npaBe N «CamMOynpaBCTBO» — B afMUHUCTPATMBHOM, KOTOPOe 3aK/Ilo4aeTcs
B TOM, YTO MpW camo3aliuTe LeNACTBUS NnLA, €e OCYLLECTBAIOLLEro, Harpas/eHbl
NCKMIOYNTENBHO Ha 3aLUNTY rpaxkJaHCKMX Npas, B TO BPEMSA Kak Mpu camoynpaBCTBe
MPOUCXOAUT OCYLLECTB/IEHME /O60ro AeCTBUTENIBHOrO WM NpeAnonaraemoro
npaBa; KPpoOMe TOro camMo3aluTa He CBfizaHa C HapyLleHWem 3aKOHOLATeNbCTBa UK
[0roBopa, Torga Kak camoynpaBCTBO COBEPLUAETCA C HapyLleHWeM nopsaka, ycTa-
HOBJIEHHOI0 3aKOHOATE/IbCTBOM.

[aHHbIe NONOXKEHMSA MNO3BOMAIOT MaKCUMa/ibHO TOYHO OMpefeninTb MPU3HAaKW,
OTrpaHNumMBaloLLMe TakMe CXOAHble MOHATUA, KaK camo3aliMTa rpaxpaHCcKux npas
N CaMOyMpaBCTBO, C YYETOM CYLLECTBYIOLLErO 3aKOHOLATe/IbCTBA.

4.3. Hay4yHO 060CHOBaHHbIE BbIBOAbl 00 OCYLLECTB/IEHUN CaMO3alnTbl Fpax-
[AaHCKMX MpaB B paMKaxX OTHOLUEHWMW, CKNafblBaloOWMXCA KakK B FPaXx4aHCKOM, Tak
1 B NpeLnpuHAMATENIbCKOM, CEMENHOM N MeXAYHapO4AHOM YaCTHOM rpase.

4.3.1. Camo3almnTa rpaXKgaHCKUX MpaB B OTHOLUEHUAX, PerynnpyembiX npep-
MPUHMUMATENLCKAM NPaBOM, XapaKTepu3yeTcs TeM, YTO OHa MPOUCXOLUT NPU OCYLLie-
CTB/IEHUW NPEeANPUHNMATE/IbCKON feATeNbHOCTU 3alMLLAIOLWLMMCSH UK HapYLUUTENIEM
npaBa, YTO YKa3blBaeT Ha Cneuuguky CyOobeKTHOro cocTaBa AaHHbIX NMPaBOOTHOLLE-
HWA W COOTBETCTBEHHO CaMO3alUWTbl B paMKaxX YKa3aHHbIX OTHOLIEHMWI. [aHHas
cneuundgurka npexae BCEro NposBAfeTcH B NPeNMYLLECTBEHHO AOTOBOPHOM XapaKTepe
paccmaTpvBaeMblX MNPaBOOTHOLLEHWIA, CnefoBaTeNbHO, M caMo3alinta B [aHHOM
KOHTEKCTE OCYLLECTBNAETCA LENCTBUAMW, HOCALLMMU MPEnMYLLECTBEHHO MNPaBOBOM
Xapakrep.

4.3.2. B ceMeilHOM npaBe camo3aliuTa rpaXAaHCKMX NpaB MOXeT OCYLLecT-
BNIATLCA NOCPEACTBOM 3aK/H0UYeHNs 6pavyHOro 4orosopa, Tak Kak faHHbIM 4OroBOPOM
MOXET pPerynmpoBatbCa OMpefesieHne pexunma WUMYLLEecTBa, NpUHaLNeXaBLLUero
cynpyram [0 BCTyM/ieHMs B 6pak (MaM npuOOpPeTEHHOro BO Bpemsi 6paka) U He
fABnstoLerocs obLiei COBMECTHON COOCTBEHHOCTLIO NOC/e BCTYMNJIEHUS B 6pak (Mnu
COOTBETCTBEHHO BO BpeMs 6paka). [MOCKO/IbKY OTHOLLEHMWA, CKMaAblBaroLinecs no
MoBO4Y TakOro MMYLLECTBA, PEryIUPYOTCA B TOM YMC/e HOPMaMy rpaxAaHCKoro
npaBa, a MOMIOXEeHNs 6payHOro [orosopa MOryT OblTb HanpasfieHbl Ha 3alWuTy
[NAHHOTO MMYLLLeCTBa, TO 3TO OTHOCWUTCA K BO3MOXHOMY CMOCOOY OCYLLeCTB/IEHUA
CamOo3aLLNTbl TPaXKAAHCKUX Mpas.
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4.3.3. KonnnsnoHHble HOpPMbI, cofepxkallimeca B [ pakaaHCKOM Kogekce Pec-
ny6nukn benapycb 1 UMetoLMe yKasaH/e Ha NpaBo TOW CTpaHbl, KOTOPOEe LOSIKHO
MPUMEHATLCA MPU 3aLLMTe MpaBa COOCTBEHHOCTU WM MHbIX BELYHbIX MpPaB, OPUEHTU-
PYIOTCA Ha HOPUCAUKLNOHHYIO 3aluUTy rpaxpaHckux npas (CyaoM WAW WHBIM
KOMMETEHTHbIM OpPraHoMm), a He Ha camMo3alnTy. ITO 0OBLACHAETCA Tem, UTO B [aH-
HbIX HOpMax MMeeTCs YyKasaHWe Ha NpaBO B OTHOLUEHWW 3asaBUTeNs, T.e. NuMua,
KOTOpOe 3adABW/I0 O 3aluTe HapyLleHHOro npasa. B CBA3M C 3TUM BO3HWKaeT
Heo6X0ANMOCTb CO34aHNA KOMM3NOHHBLIX HOPM, PErYINPYIOLWNX MPUMEHEHMNE NpaBa
Ha caMo3alluTy.

[laHHbIe NOMOXEeHNUA CMoco6CTBYIOT 60/1ee TOYHOMY MPUMEHEHWUIO KaTeropu-
a/IbHOroO anrnapara, YTo COAeNCTBYeT 60/1ee NPaBUIbLHOMY NMOHUMAHUIO CaMO3aLLNTbI.

5. CthopmynupoBaHbl NPeLNOXeHNA MO BHECEHUIO W3MEHEHWUA W LOMONHEHWI
B CYLLECTBYHOLLEe 3aKOHOAaTenbCcTBO Pecnybnnkn benapych, HanpasieHHble Ha CO-
BEPLUEHCTBOBaHNE NPUMEHEHNSA CaMO3aLLNTbI FPaXXAaHCKMX Mpas.

5.1. VicknounTb NOANYHKT 6 («camosawuTel npasa») ns ctaten 11 MK Pecny6-
KN benapyce.

Takoe M3MeHeHMe Heobxo4MMO B CBA3W C TeM, YTO camo3aliuTa ABffeTca ¢op-
MOI, a He CrMoco6oM 3awuTbl U MOXeT ObITb OCYLLEeCTB/IeHA M MyTeM BOCCTAHOB-
NEHNA MONOXKEHWNS, CYLLEeCTBOBaBLUEro [0 HapylleHusa npasa, U MyTEM MNpecevyeHns
[eACTBUI, HapyLualWwmx nNpaBo WAM CO3LatoLMX YIpo3y ero HapyLlleHus, U nyTem
NPeKpaLLeHns unm N3MeHeHNs NPaBoOOTHOLIEHUS, U UHBIMW criocobamu,

5.2. CtaTbto 13 'K Pecny6/mkun benapycb U3N0XUTb B CRedyHOLEein peaakuun:

«Jlonyckaetcsa camo3sallnTa rpaXaaHCcKMx npas, KOTOpPas 3aK/IHYaETCA B Hemno-
CPeACTBEHHbIX AeACTBUAX NULA, OCYLLECTBASEMbIX MPU HapYyLEeHUN B0 Hanvmm
peasibHON yrpo3bl HapyLUeHUs npas, Npw YCN0BUMW, YTO Takue LEACTBUA He CBA3aHbI
C obpaleHneM B KOMMETEHTHbIE FOCYAApCTBEHHbIE W WHbIE OpraHbl, a TakKXe He
COnpsXeHbl C HapyLLUeHNEM 3aKOHOAATENbCTBA U [0roBOpa.

3awmTta rpaxgaHckux npas B (hOpMe Camo3alUTbl MOXET OCYLLECTBIATHCA
cnocobamu, ykasaHHbIMK B cTaTbe 11 Hactodwero Kogekca (3a UCK/IHOUYEHNEM Tex,
KOTOpble MpeanonaratoT obpalleHve B KOMMETEHTHble rOCYLApPCTBEHHbIE U WHble
opraHbl, a TakXe 3aluTy € y4yacTem nocpesHUKOB).

He aBnseTcA HapylleHMeM 3aKoHOZaTe/NbCTBa caMo3aluTa rpaXkaaHCKNUX npas,
OCYLLeCTB/IEHHasA C NMPUYMHEHMEM BpPefa B COCTOSAHUW KpaiHeil He0BX04UMOCTN UK
HeoOX04MMOM O0OOpPOHbI, ecnn  [AelCTBUA 3aluuarollerocs Oblin  copasmepHbl
XapaKTepy 1 onacHOCTU HapyLIEHUA W He BbIWW 3a Npefenbl ero npeaynpexxaeHns
NN NpecevyeHns».

5.3. JononHuTb rnasy 75 'K Pecnybnukn Benapycb naparpaom «Camosalinta
rpaXkAaHCKUX npae», B KOTOPbIA BKIOYUTL CTaTbiO C/EAYIOLLEr0 COAepXXaHus:

«1. Mpwn onpegeneHnn Npesenos OCyLLECTB/IEHUS U 06beMa NPaBoOMOYUIA B pam-
Kax camo3alluTbl npaBa COOCTBEHHOCTM M MHbIX BeLLHbIX MpaB Cneayet pPyKOBOA-
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CTBOBATbLCA NPaBOM CTpaHbl, rAe HaxoaMTCa UMYLLLECTBO. B OTHOLWEHUN MMYLLIECTBA,
KOTOpOe 3apeructpuposaHo B Pecny6nvke benapycb, nprvmMeHseTca npaso Pecny6-
nukun benapycb. Npn OTCYTCTBUX HOPM, Onpedenstowmnx npegenbl OCyLLECTBEHNS
1 06bEM NPaBOMOYMIA B paMKaxX CaMOo3alLnTbl NpaBa COGCTBEHHOCTU U MHbIX BELLHbIX
npas, NPUMEHAETCA NPaBO CTPaHbl, r4e Npoucxoanna camosaliuTa UM UMeno MecTo
HapyLLeHne npa.a.

2. Ecnn npu onpegeneHnn obbema npae U KBangukaumm SeincTBuid no camo-
3alWmMTe npaBa C y4yacTveM nuua— pesufeHta Pecnybnuku Benapycb npegenbl
OCYLLECTB/IEHUA TakMX [AeWACTBMIA He OnpefesnieHbl B MOAJEXALEM MPUMEHEHNIO
npase, TO MPUMEHAKOTCA COOTBETCTBYIOLLME HOPMbI 3aKOHOAATENbCTBA Pecny6ivKu
Benapycb 0 camo3salLnTe rpaxaaHCcKuxX npasy».

JINUHbIN BKMaL couckaTess YYeHOW cTeneHW. [uccepTauusa ABNsSeTCA Le-
NOCTHbLIM 3aBepLUEeHHbIM Hay4YHbIM MCCnefoBaHWEM, NPOBeAEHHbIM /IMYHO aBTOPOM.
Bce TeopeTnyeckne n npakTuyeckue pesynbraTbl, NpeAcTaB/ieHHble B BUAE HAYUHbIX
nyonukauuin, guccepraumm n astTopedepara, NpUHaAIexar aBTopy.

Anpobauna gucceptaumn M MHMopMmauusa 06 MCNoNb30BaHUM ee pesy/ib-
TaToB. Pe3ynbTaTbl AUCCepTaLMOHHOW paboTbl OK/MaAblBaIUCL Ha pecny6mKaH-
CKMX N MeX[AYHapOAHbIX Hay4YHO-MPaKTUYeCKUX KOoHMepeHumax: «/genm npaBoBOro
rocyaapctea B HOPUAMYECKOW [JOKTPUHE U KOHCTUTYUMOHHOW MpakTuke benapycw:
NCTOPUA U COBPEMEHHOCTbL (K 20-neTuio npuHATMA KoHcTuTyumnn Pecny6nvkn bena-
pycb ¥ 15-netuio obpasosaHua Coro3HOro rocygapcresa benapycn u Poccun)»
(MwuHck, 2014), «IMpobneMbl NPaBOTBOPYECKON U MPaBONPUMEHUTENBHON MPaKTUKK
B YC/IOBUSIX pa3BUTUSA MHOPMaLMOHHOro obuectea» (MpoaHo, 2015), «AKTyasbHble
Npo6/ieMbl COBPEMEHHOI0 Ny6/MYHOr0 1 YyactHoro npasa» (MwuHck, 2015), «[Ipo6-
NeMbl CTaHOB/EHUS rpaxkgaHckoro obuectsa» (MpkyTtck, 2015), «OpraHm3aymMoHHO-
npaBoBas [eATe/IbHOCTb TOCYAapCTBEHHbIX opraHoB benapycu B rofbl Benukow
OTe4yeCcTBeHHOW BOMHbI 1941-1945 rr.» (MuHck, 2015), «®PyHAameHTa/IbHble U NPU-
KnafHble uccnefoBaHna B coBpeMeHHOM Mupe» (CaHkT-lMeTtepbypr, 2015), «9KOHO-
MUYecKunin pocT Pecnybnuku benapycb: rnobanvsauns, MUHHOBaLMOHHOCTb, YCTONYN-
BOCTb» (MwuHcK, 2015), «TeopeTMKO-MeTOA0N0rMYecKme M MNpUKagHble acnekThbl
rocyfapcteeHHoro ynpasneHusa» (MuHck, 2016), «YnpasneHne NHHOPMaLNOHHbIMU
pecypcamu» (MuHck, 2016), «Yenosek, NCMX0N0rus, 3KOHOMMKKa, Mpaso, ynpasJe-
HWe: nNpobsieMbl U nepcnekTuebl» (MuUHCK, 2017).

Ony6siMkoBaHue pe3ynbLTaToB Aucceptaumun. Mo pesynbTatam gucceprauunm
onybnukoBaHo 16 paboT, B TOM uuc/ie 6 cTaTeldi B Hay4HbIX pPeLeH3MpyemMblX
XXYpHanax, COOTBETCTBYHOLWMX M. 18 MON0XKEHNSA O MPUCYXAEHNMN YUEHbIX CTemneHeu
M NPUCBOEHUW YYeHbIX 3BaHUI B Pecnybnvke benapycb, 06bemMom 3,9 aBTOPCKOro
nncta, 10 — B maTepmanax KOH(epeHLMin N COOPHMKaX HayUHbIX CTaTel.

CTpykTypa 1 06bem guccepraumu. Jucceprauma COCTOUT U3 BBeAeHUA, 00-
LLieid XapaKTepUCTMKK paboTel, TPEX rNa., 4Be U3 KOTOPbIX BKIKOYAOT NATbL pas3fesnos
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W [Ba MoApasfena, 3aknyeHus, 6ubnmorpagmyeckoro Crnvcka, COCTOSALLErO W3
245 HauMeHOBaHWI, 1 NpUNoXeHU. CTPYKTYpPHOE MOCTPOeHWe paboTbl /IOrMyecKu
06YyC/I0BMIEHO Lefblo, 3aja4amun 1 cneumn@ruKon NpoBeLeHHOro nccnefoBaHus.

PaboTa n3noxeHa Ha 148 ctpaHuuax. O6beM, 3aHUMaeMblili 1 NPUNOXKEHNEM,
cocTaBndeT 1 cTpaHuuy.

OCHOBHOE COAEP>XAHWE

B nepBoil rnaBe «AHa/IMTUYECKMIA 0630p NUTepaTypbl MO TemMe WUCCNeao-
BaHWsS» MPOBeAeH aHaIn3 TPYAO0B OTEYECTBEHHbIX U 3apy6eXHbIX YUYeHbIX Mo TeMa-
TUKe AMccepTaLMOHHON paboThl, AaHa OLEHKa CTEMEeHM ee pa3paboTaHHOCTU B Hayke
rpaXk4aHCKoro npasa, BblfB/IeHbl Hepa3pelleHHble BOMPOChbl, HA OCHOBE 4Yero onpe-
[eNeHbl HanpaB/ieHUs UCCNefoBaHUsA, TakXe onmcaHa MEeToA0/1I0rMA MpoBeLeHHOrO
Hay4HOro mccnefoBaHus.

BTopas rnaea «VIcTopusa n coBpeMeHHOe COCTOAHME caMo3alnTbl KaK CrMo-
coba 3alnThbl rpaXKAaHCKMX npas» COCTOMT U3 TPEX pa3fesios.

B pasgene 2.1 «/IcTOpuA CTaHOB/MEHUS cCaMO3alMTbl Fpa>KAaHCKMX npas»
onucaHbl OCHOBHbIE UCTOPUYECKME 3Tamnbl CTAHOBMEHUA CaMO3alLUTbl TPaXKAaHCKMX
npas. Ha ocHoBe nccnefoBaHMA UCTOPUYECKUX UCTOYHMKOB M HOPMATMBHbLIX MPaBo-
BbIX aKTOB BblfeNeHbl TEHAEHLMN Pa3BUTUA camMO3alMThbl TpaXKgaHCKMUX Mnpas, KOTO-
pble 3aK1K4YarTCA B Mepexode K MOHUMaHWIO camMo3almThbl FpaXkAaHCKUX NpaB Kak
[EeACTBUIA NPaBOBOro XapakTepa, a TakXe pasBUTUM M paclUMPeHUn HOpPM, MO3BOSIS-
IOLMX OCYLLLECTB/IATL NMPABOBYK CamMO3alUTy FPaXAaHCKMX npaB B TOM WUAN UHOM
BUAE.

Pasgen 2.2 «[loHATWe camMo3awMTbl Tpa>kAaHCKMX npas M COOTHOLUEHME
caMo3allMTbl U CMEXKHbIX KaTEeropuin B rpa>kAaHCKOM MpaBe» COCTOUT U3 ABYX
noApaszenos.

B nogpasgene 2.2.1 «Camosawmura B cuCTeMe (DOPM M CNoco60B 3allUThbl
rpa>kgaHckux npas. Camo3sawyTa U HPUCAMKLMOHHbIE CNOCOObI 3alWUThbl rpa>k-
[AHCKMX npaB» camo3alliMTa pacCMOTpPeHa B cUCTemMe (POPM M CNoco60B 3aluThbl
rpaXkJaHCK1X npas, CYLLECTBYIOLLMX B COBPEMEHHOW OTEYECTBEHHOWN NPaBOBOWN [OK-
TpuvHe. BbISIBIEHO COOTHOLLEHME CamO3aluTbl U HPUCAUKLMOHHBIX CNOCO60B 3a-
WMTbl rpakgaHckmx npas. Camo3salwmnTa KeanuguuMpoBaHa Kak (opma 3awumThbl
rpakgaHckmx npas. [l0Ka3aHO, YTO CamMO3alLLUTON ABNAOTCSH UCKNKOUNTENIbHO NpPaBo-
MepHble M HENnocpeACTBEHHbIE AENCTBUS, HanpaB/ieHHblE Ha 3aLUTY FpaXKAaHCKUX
npae, NPy 3TOM Takue AeNCTBMSA He [AO/MKHbl OblTb CBS3aHbl C ObpalleHMeM 3a 3a-
WMTOW B rOCYyAapCTBEHHbIE M WHble OpraHbl, a TakXkKe HapylleHWeM 3akoHoaaTeslb-
CTBa Unu gorosopa.
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B TO Xe Bpems camo3allmTa pacCMaTpuBaeTCA He TO/IbKO KakK hopma 3aluThbl
rPaXXAaHCKMX npaB, HO W KaK CaMOCTOATE/lbHOEe CYObeKTUBHOE rpaXKAaHCKoe
NnpaBo — BUA MpaBa Ha 3awuTy.

B nogpasgene 2.2.2 «CamosalmTa U HelopUCAMKLUNOHHbIE CNOCOObLI 3alUTbl
rpa>kaHcKux npae» MpoBefeH CPaBHUTENIbHbIA aHaIM3 camo3aluTbl U TaKMX Bbl-
[effemMblX B HayKe W Nnpase CNOCOO0B 3alMTbl FpaXKAaHCKMX NpaB, Kak yaep)kaHue
MW Mepbl OMepaTMBHOIO BO3AEWCTBMA Ha [LO/HKHWKA. Y[ep)xaHue onpefeneHo Kak
YaCTHbIW Cny4Yalh caMOo3alUTbl FPaXKAAHCKMX MpaB, TaK Kak OHO MOJIHOCTbIO COOT-
BETCTBYeT BCEM Mpu3HaKkaM camo3awmTbl. Mepbl OMepaTMBHOrO BO3L4ENCTBUA Ha
OO/MKHUKA MOTYT ObITb OCYLLECTB/IEHbl B pamMKax Takoil (OpMbl 3aliuThl, Kak
camo3alluTa B C/lyyae OCYLLECTB/IeHNS 3aLiMLLaOLWNUMCA NULOM HenocpeACTBeHHbIX
(ncknroyas NocpefHMKOB W MpefcTaBUTeNein) AeCTBUM, HanpaB/eHHbIX Ha 3aWuTy
rpaXxaaHCKMX npas.

B pasgene 2.3 «CyObeKkTbl M 06beKTbl Camo3awUTbl rpa>KAaHCKuX npas,
a Tak>ke Crnocobbl ¥ MOCNEACTBUA OCYLLECTBNEHUS CamMOo3aWUThbl FpaXK4aHCKMX
npas» Ha OCHOBE CYLLHOCTHbIX MPU3HAKOB CamM03aluThbl FpaXkAaHCKUX Mnpas onpe-
[eNleHo, YTO cybbeKTamy TakoW camo3aluTbl MOTYT ABNASATLCA (PU3MYECKME U HOpU-
Andeckune nuua (B TOM Yncnie 06LLECTBEHHbIE OpraHn3aLun).

B kauyecTBe 00bEKTOB, Ha KOTOPble MOXET ObITb Hamnpas/ieHa camo3alLinTa rpax-
OAHCKUX Npa., onpefeneHbl 00beKTbl FPaXKAAHCKUX MPaB: WUMYLLECTBEHHbIE MPaBa;
paboTbl U YCNyrn; HepackpbiTas UHPOPMALUA; UCKIOYUTE/IbHbIE NpaBa Ha pe3y/b-
TaTbl UHTENIEKTYA/IbHON [eATeNIbHOCTU U CPeAcTBa MHAMBUAYaAIM3aLMN YYaCTHUKOB
rpaXkfaHcKoro obopora, ToBapoB, paboT WK yCnyr; HematepuasbHble bnara.

Cnocobbl OCYLLECTB/IEHMSA CaMO3alMTbl TPaXKAAHCKUX NpaB MojpasfefieHbl Ha
[Be KaTeropuu: camosaliuTa, OCYLLECTB/feMas MPEUMYLLECTBEHHO (U3NYECKUMU
[eACTBMAMY 3allMLLatoLLEerocs Mua; camosalnTa, OCyLecTB/isemMas NpevMyLLecT-
BEHHO NpaBOBbIMW MeTOAaMM.

Ncxops n3 nocnefcTBuii AeiiCTBMSA MO camo3alyuTe rpaXkaaHCKUX npas nogpas-
[eNleHbl Ha [iBe rpynmnbl: AeWACTBUS, BEKYLLME BOCCTAHOB/IEHNE MOJIOXKEHUS, CYLLECT-
BOBaBLUEr0 A0 HapyLleHWs npasa, W AeWACTBUSA, HanpaB/eHHble Ha NpefynpexaeHune
NN NpeceyeHne HapyLleHns npasa.

TpeTba rnaBa «COOTHOLLUEHNE CaMO3aLlUNTbl FPaXXAaHCKUX NpaB U CXO4HbIX
KaTeropui B MHbIX O0TPacnax rnpasa» COCTOUT U3 [BYX pa3fesios.

B pasgene 3.1 «OC06eHHOCTW OCYWECTB/EHUS CamMo3aWnThbl rpa>kKaaHCKuX
npas npu Heo6xoAMMON 060pPOHE U KpaiHei HeobxoanMocTKH. OTrpaHUYeHne camMo-
3aWMTbl OT camoynpasCcTBa» 000CHOBAHO, YTO FPaXKAaHCKWUA, YroNoBHbIA U agMn-
HUCTPaTMBHBIAN 3aKOHbI eAMHO06Pa3HO OnpefenstoT CyTb Heo6XO0AMMOWN 060POHbI
U KpalriHeil HeobxoanMocTh. OCOBEHHOCTLIO OCYLLLECTBIEHNA CaMO3aLLUTbI rpaXaaH-
CKMX Npas npu Heobxoaumon 060poHe 1 KpaiHel Heob6X0AMMOCTU ABNAETCA TO, UTO
rpaXk4aHCKOe 3aKOHOLATeIbCTBO OMNPefensieT TONbKO HE0OX0ANMOCTbL U CTerneHb BO3-
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€ €eHus Bpeaa, MPUUMHEHHOrO 38 M a  eiicd CTOPOHOW. aK e AelCTBUS mua,
COBEpLUEHHbIE B COCTOSIHUM HEob6X04MMON 060POHbI N KpaiHeil Heob6XOoAMMOCTH,
nognafjaroT nog npegMeT M HOPMbl TPaXKAaHCKOro npaBa B TOM C/lyyae, ecnu
AEeNCTBUSA APYroro nnua HanpaefieHbl Ha HApyLLEHME MMYLLLECTBEHHbIX U CBSI3aHHbIX
C HUMW HEMMYLLECTBEHHbIX MpaB, a TakXKe ecin B [AeACTBUSX 3aluLatoLLerocs
OTCYTCTBYIOT NPU3HaKM 0OLLECTBEHHON OMAacCHOCTN WK afMUHNCTPATMBHOIO Mpaso-
HapyLLeHWs.

OCHOBHbIM MPU3HAKOM, OTrpaHNyMBaKLWMM CaMOynpaBCTBO OT CaMO3aluThl,
SBNIAETCA TO, YTO caMo3alMTa — UCKIKUYNTENbHO NPaBOMEPHOE AECTBUE, He Aony-
ckaroulee 3noynoTpebneHus npasoM. CamosalinTa Takxke npegnonaraet Aencreus,
HanpasneHHble UCK/TKUYNUTENIbHO Ha 3alWUTy rpaXkKaaHCKUX npas, B TO BPeMA KakK npu
CamMoynpaBCTBE NPOUCXOAUT OCYLLEeCTB/IEHNe NHO60ro AelCTBUTENbHOIO WU Mpej-
nonaraeMoro npasa (B TOM YMC/ie U NpaBa Ha caMo3aLLuTy).

B pasnene 3.2 «Camo3alTa B X039MCTBEHHOM, CEMEVHOM, TPYAOBOM U MEXK-
[AyHapoOAHOM 4acTHOM Mnpase» 0O0CHOBAaHO, YTO caMoO3aliMTa rpaXKAaHCKMUX npas
MOXXET OCYLLECTBNATbCA B paMKaX OTHOLUEHWI, Perynmpyembix npegnpuHuUmaTesib-
CKMUM, CEMEMHBIM M MEXAYHapPO4HbIM YaCTHbIM MPaBOM.

Camo3sawmTa rpaXkjaHCKMX npas B OTHOLUEHUAX, PErympyemMbixX npeanpuHmumMa-
Te/IbCKUM MNPaBOM, XapaKTepusyeTca TeM, YTO OHa MPOUCXOAUT NPU OCYLLECTBIEHUN
npeanpUHUMaTENIbCKOM AeATeIbHOCTU 3aliMLLaloWMMca AN HapyLumMTenem npaea,
4TO npeAnonaraeT NPeMMyLLECTBEHHO NPaBOBOI XapakTep AEWCTBUIA NO camo3alymTe
rpaXkAaHCKMX npas.

B pamkax cemeiHbIX MPaBOOTHOLUEHWNA camo3aluTa rpaXaaHCKMX rnpas MoXeT
OCYLLECTBMIATLCA MOCPEACTBOM 3aK/HOYeHNs 6payHOro 4oroeopa.

CneymhnKon MexayHapogHOro YacTHOro npaea SBMSETCA HaMune KONN3NO0H-
HbIX HOPM, KOTOpble ONPeAeNnatoT, Kakoe 3aKOHOAaTeIbCTBO (KaKoi CTpaHbl) AO/IKHO
ObITb MPUMEHEHO NPW PEryNIMPOBaHUN MPABOOTHOLLUEHWIA, OTATOLLEHHbIX MHOCTPaH-
HbIM 3/1IEMEHTOM, B TOM 4uUC/Ne MpU OCYLLECTB/IEHUN CaMO3alUTbl TpaXKaaHCKUX
npaB. Ha AaHHbIA MOMEHT B HOpMax O 3awuTe npaBa COGCTBEHHOCTUM WU MHbIX
BELLHbIX MpaB paccMaTpuBaeTCA NpaBO Ha 3alWuTy B OTHOLUEHUW 3adaBUTENS, T.e.
nmua, KOTopoe 3adBuI0 O 3alMTe HapyLeHHOro npasa, T.e. NPaBO Ha HPUCANKLUN-
OHHYIO (DOPMY 3aLMUTbI, @ HE Ha cCaMOo3aLuTy.

SAKJTFOYEHWNE

OCHOBHbIe Hay4Hble pe3ynbTaTbl AUCCEPTaLUN.

1 B XxoAe AaHHOrO McCnefloBaHWs, a TaKXKe M3y4eHWs pasBUTMS Camo3alluThl
rpaXkAaHCKMX NpaB Ha TepPPUTOPUM COBPEMEHHON Benapycn n HEKOTOpPbIX rocyAapcTB
C KOHTMHEHTaNbHOM CcuUCTeMoli NpaBa OGblIM ONpefeneHbl CNeaytoLne OCHOBHblE
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MCTOPMYECKME 3Tarbl Pa3BUTUA CaMO3aLLMTbl FPaXKAaHCKMX NpaB: A0rocynapCTBEHHbI
nepuvog (4O Hayana BO3HWKHOBEHMS MEPBbIX rOCYLApCTB Ha Tepputopun [peBHei
"peuunmn BO 2-M ThiCAYENETUN [0 H. 3.); Nepunog (hOPMMUPOBAHUSA MEPBbLIX eBPONENCcKMX
rocyfapcTe Y UCTOYHUKOB MO3UTMBHOIO Npasa (2-e TbiCAYeneTne 40 H. 3. — Havano
V B. H. 3.); MeEPUOS NPOMEXXYTOYHOI0 COCTOAHUA PasBUTUSA HOPM npasa (Hayaio V —
Hayano XIX B.); nepuog koaudukaumm (Hadyano XIX — koHey XX B.); nepuop
(hOpMMPOBAHUA «MH(POPMALMOHHOIO 06LecTBa» (KoHel XX — Havano XXI B.) [6].

YKazaHHas nepuogmusaums o6nafaet HOBM3HOW, MOCKO/IbKY B ee OCHOBY MO0J0-
XXEeH KpUTepui Hanmuma B rocyaapcteax EBponbl ¢ KOHTUHEHTaIbHOM (poOMaHo-rep-
MaHCKOI) cMCTeMOi npaBa HOPM (KakK 3aKOHOZaTeflbHbIX, TaK 1 06blYaeB) N UCTOY-
HWKOB, OKa3blBalOLNX 3HAYNTENbHOE B/UAHWE Ha OCYLLECTBAEHME Camo3alUThl
rpaXkJaHCKNX npaB B yKa3aHHbIX rocyfapcrBax.

MpoBefeHHbIM aHan3 UCTOPUYECKMX 3TanoB CTaHOB/IEHUA camo3aluTbl rpax-
NAHCKMX npaB Mo3BONANA ONPEAENUTL CNeayloL e OCHOBHbIE TeHAEHLNN ee pa3sBUTUS
B COBPEMEHHOM O00LLECTBE:

- TEHAEHUMA K BCe OO/bLUEMY 3aKPEN/IEHNIO B 3aKOHOLATeNbCTBE HOPM, pery-
NIMPYIOLLNX camMo3aLlnTy rpaXkaaHCKMX Npas;

- TEHAEHUNA N3MEHEHMNA TPAXAAaHCKOro 3aKOHOLATeNbCTBA B CTOPOHY BCe 60/1b-
LLIEero 403BOJIEHNSA Pa3/IMYHbIX Mep CaM0o3aLunTbl rpaxaaHckux npas [6, 14, 15].

2. Onunpasacb Ha BbIABNEHHbIE TEHAEHLUUN Pa3sBUTUA CaMO3aLLNTbI TPaXKaaHCKNX
Mpa., a TaKXXe aHa/IM3 HayYHON MTepaTypbl, 3aKOHOAATENbCTBA U MHbIX UCTOYHUKOB,
Hay4HO 060CHOBaHO CrefytoLliee onpefesieHne caMo3allnThbl rPaXKgaHCKMX Mpas.

Camo3sawmra rpaxgaHCKuUX npas ABASeTCA (OPMONA 3aluTbl TPaKLaHCKUX
paB, KOTOpas 3akKNi4aeTCqd B HEeMOCPeLCTBEHHbIX AEWCTBUAX /MLA, HanpaBneHHbIX
Ha 3aWWTy rpaXKAaHCKMX MNpa., OCYLLEeCTBAAEMbIX NPU HapyLlleHWu b0 Hamyuu
peasibHOI Yrpo3bl HapyLUeHWs npas, NPW YCNOBUMW, YTO TaKue JelnCTBUA He CBA3aHbI C
obpalleHVemM B KOMMETEHTHble TOCYAapCTBEHHbIE W WHble OpraHbl, a TakKXe He
COMpPSXeHbl C HapyLLEeHeM 3aKoHo4aTenLCTBa Unmn gorosopa [1-3, §, 10, 13].

Takum 06pa3om, MMEHHO MpU3HaHWe camMo3alMTbl Kak OpMbl 3alUTbl rpax-
[AAHCKMX NpaB NO3BOMUT U36eXaTb HEOAHO3HAYHOr0 ee TO/IKOBaHMS.

C y4YeToM CYLLHOCTHbIX MPU3HAKOB CaMO3alUTbl FpadKAaHCKUX MpaB HayyHo
060CHOBaHO, YTO camo3alyuTa ABMSETCH KakK (hOpMOM 3aluTbl FpaXKAaHCKMX npas,
TaK U CYObLEKTMBHBLIM TpaXAaHCKUM npaBoM (BMAOM MpaBa Ha 3awuTy), TaK Kak
camo3salymTa B TOM WM MHOW CTENEeHW COAepXUT B cebe BCe NPaBOMOYUSA, KOTOPble
(hopMUpyIOT CyOBLEKTUBHOE rpaxiaHckoe npaso [3, 13]. [aHHbI BbIBOA, MO HalleMy
MHEHWIO, TaKXXe MOATBepXJaeTca M TeM, UYTO camo3aliuTa KakK npaBo 3akpensieHo
B cTatbe 2 'K Pecny6nvkn benapyce.

3. Ha ocHoBe BbIAB/IEHHOIO MOJIOXEHWNS CaMO3aLLUTbI TPaXKAaHCKMX npas B CUC-
Teme hopM 1 cnocob0oB 3aLUNTbI FPaXKAAHCKUX NPaB NPeLioXeHbl cnefytoLine camo-
CTOSATE/IbHblE KPUTEPMM W COOTBETCTBYHOLLAA Kraccugmkaums LerACTBUMIn MO caMo-
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3alnTe, oTpaxarolme CyObeKTHbIN N 00BEKTHbLIA COCTaB camo3alMTbl FPaXKAaHCKNX
rpa., ee CYLHOCTb U NOCNEACTBUA NMPUMEHEHNS:

1) N0 cy6beKTHOMY COCTaBY:

- camo3alLmTa, ocyLecTsisemas (hM3NYeCKUMN TMLaMK;

- CaM03aLLMTa, OCYLLECTBASEMAs OPULNYECKUMU IMLAMU;

2) 00BLEKTHOMY COCTaBy:

- B OTHOLUEHWM Belein (BKOYasA AeHbrM U LeHHble 6ymaru, MHoe MMYLLECTBO,
B TOM YMC/le UMYLLLECTBEHHbIE NPaBa);

- paboT u ycnyr;

- HEPACKPbITON MH(opMaLUK;

- UCK/TIOUUTENIbHBLIX MpaB Ha pe3ynbTaTbl UHTENNEKTYaNIbHON [eATefIbHOCTU U
CPeACTB MHAMBUAYaNM3aUMM YUYaCTHUKOB Tpax4aHCKOro o6opoTa, TOBapoB, paboT
WK yCnyr;

- HEMaTepuanbHbIX 6nar;

3) hopMe OCyLLLEeCTBNIEHNS:

- caM03aLLmMTa, ocyLlecTB/seMas NPeMMyLLECTBEHHO (DU3UYECKUMUN AeACTBUAMY
nnug;

- caMo3allmTa rpaxaaHCKuxX npas, OCYLLECTB/sSeMas NPenumyLLecTBeHHO NpaBo-
BbIMW METOAaMU;

4) nNocneAcTBUAM OCYLLECTBNEHUS:

- caM03alLMTa, Hanpas/ieHHas Ha BOCCTAHOB/IEHWE MOJIOKEHUS, CYLLEeCTBOBAB-
Llero [0 HapyLUeHUs npasa;

- caMo3alluMTa, HanpaBieHHaa Ha npefynpexaeHne HapyLleHus npasa;

- camMo3alymMTa, Hanpas/ieHHaa Ha npeceyeHne HapyLweHus npasa [9, 12].

MpenmyLLecTBOM [aHHOW KiacCuguKauumn, ¢ Hallei TOUYKW 3peHus, ABNSeTCS
TO, YTO OHA UCK/IKOYAET BO3MOXKHOCTb OLUMOKM NpuW onpeieneHnn mMecta camo3allu-
Tbl FPaXXAaHCKUX NpaB B cUCTeEMe (POPM M CNOCOBO0B 3aLUNThI FpaXLaHCKMX Npas.

4. Hay4yHO 060CHOBaHO criegytollee OTrpaHWYeHne MpaBoOBOro PeryanpoBaHus
B rpaXK4aHCKOM rMpaBe OT NpaBOBOr0 perynvpoBaHus B YrONOBHOM W afMWHUCTpa-
TUBHOM MpaBe TaKMX acrneKTOB CaMOo3alUWTbl rpaxjaHCKMX MpaB, Kak Heobxogmmas
060pOHa N KpariHAS HeoOXOAUMOCTL: B FpaXKAaHCKOM MpaBe HOPMbl 3aKOHOAATesb-
CTBa Harnpas/ieHbl Ha yperynvMpoBaHie BO3MOXHbIX CNOCO60B BOCCTAHOB/IEHWNSA NOJIO-
XXEeHWH, CyLLeCTBOBaBLUEro 40 HapyLUeHWs npaBa, Kak B C/lyyae MpaBOMepHbIX Aei-
CTBWIA NpW camo3aluTe rpaXKAaHCKUX MNpaB, TaKk U B C/lyvyae HeNpaBOMEPHbIX —
C MpPEeBbILIEHNEM MPEeLeNoB OCYLLECTB/IEHUSA [LENCTBUIA B COCTOSSHUM HEO6XOAMMOWA
060pOHbI 1 KpaiHein He06X0AMMOCTY NPU YCNOBUKN OTCYTCTBUSA 06LLECTBEHHON onac-
HOCTW MpaBOHapyLUeHWs; B YrO/IOBHOM MpaBe YpPerysimpoBaHbl BO3MOXHblE CaHKLUU
B C/lyyae HenpaBOMEPHbIX [ENCTBUIA C MPEBbILLIEHNEM MNPeAesioB OCYLLECTBIEHUS
HeobXo4MMOM 060POHbI U KpaiHeid HeOOXOLMMOCTM, a B afMWHUCTPATUBHOM —
YKa3blBalOTCA 0BCTOATENbCTBA, NPW KOTOPbIX AEACTBUS B COCTOAHUU HEO6XOAMMOWA
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060pPOHbI M KpailHeln HeobXoAMMOCTW He O6yayT SBAATbLCA aAMUHUCTPATUBHbIM
npaBoHapyLleHuem [4, 7].

[MpoBefeHO crefytlollee OTrpaHMYeHWe camo3alMTbl OT CaMOoymnpasCcTBa: Mpu
camosaliute LeACTBUS LA, e OCYLLECTBAIOLLErO, Harpas/ieHbl UCKIHOYUTENIbHO
Ha 3aWuMTy rpaxAaHCKMX Mnpas, B TO BPeMs Kak Mpu camoynpaBCTBe MPOUCXOAUT
oCylLlecTB/eHMe N0BOro AeNCTBUTENLHOIO UK NMpeanonaraeMoro npasa; camo3allu-
Ta He CBA3aHa C HapyLUeHWeM 3aKOHOAaTe/bCTBa WM LOrosopa, npu 3TOM CaMoyri-
PaBCTBO COBEPLUAETCA C HapyLUeHneM nopsaka, yCTaHOB/IEHHOIO 3aKOHO4ATe/IbCTBOM.

TakvM 006pa3oM, MakCMMalbHO TOYHO C Y4YeTOM CYLLECTBYHOLLEro 3aKoHOAa-
TeNbCTBa OTrpaHMYeHbl TakMe CXOAHble MOHATMA, KaK camo3aliuTa rpakhaHCKux
npas 1 caMmoyrnpasCTBO.

Ha ocHoBe aHasiM3a HOpM NpeanpUHMMATENIbCKOr0, CEMENHOI0 N MeXayHapoa-
HOr0 4acTHOro npasa CAenaHbl Cnefytowme BbiBOAblI 06 OCYLLECTB/IEHUN CamO3aLLn-
Tbl FPaXAAHCKMX MpaB B pamMKax OTHOLUEHWI, CKNafblBalOWMXCA KaK B rpaxjaH-
CKOM, TaK 1 B Ha3BaHHbIX OTPac/saX npasa.

Camo3sawmra rpaxaaHCcKnx npaes B OTHOLUEHUAX, Perynmpyembix npeanpuHun-
MaTe/Ib,CKUM MpPaBOM, XapaKTepu3yeTcd TeM, YTO OHa MPOUCXOAUT MpPU OCYLLECT-
BMIEHUN NpPeAnPUHUMATENbCKON AesTeIbHOCTU 3alULaloWUMCAa UAN HapyLUUTENem
MpaBa, YTO YKa3blBaeT Ha Creumduky cybbEKTHOro cocTaBa [aHHbIX MPABOOTHO-
LUEHMIA N COOTBETCTBEHHO CaMO3alMTbl B paMKax YyKasaHHbIX OTHOLUEeHWI. Takas
cneum@uKka npexae Bcero rnpossASeTCA B MPeMMyLLEeCTBEHHO LOrOBOPHOM XapaKTepe
[aHHbIX MPaBOOTHOLLEHWIA, CiefoBaTe/lbHO, U caMo3allMTa B JaHHOM KOHTEKCTE OCy-
LLLeCTBNAETCS AeACTBMAMM, HOCALLMMMN NPEVMYLLLECTBEHHO NPaBOBON xapakTtep [5].

B pamkax nepeceyeHWs C CEMEMHbIM MPaBOM camo3aliMTa rpaxaaHcKux npas
MOXXET OCYLLECTBAATLCA MOCPEACTBOM 3aK/HOYeHUA OpayHOro [Aorosopa, TaK Kak
[AAaHHbIM [JOrOBOPOM MOXXET PErysiMpoBaTbCa OMpefesieHne pexumMa 1 3awmTtbl UMy-
LLLecTBa, NPUHAaA/IeXaBLUEero cynpyram 40 BCTYMN/eHUs B 6pak (MM npuobpeTeHHOro
BO Bpems 6paka) U He sBnswoLlerocsa obuleii COBMECTHOW COOGCTBEHHOCTLIO MocC/e
BCTYMN/eHNA B 6pak (M1m COOTBETCTBEHHO BO Bpems 6paka) [16].

B pamkax mMe)gyHapo4HOro 4acTHOro npasa MOXXHO CAefiaTb BbIBOA O TOM, YTO
KO/IMM3NOHHbIE HOPMbI, CoAepXKallmecs B IMpaxaaHCKOM Kofekce Pecny6nunku bena-
PYCb M coAepyKalliue yKasaHne Ha npaBo TOW CTpaHbl, KOTOPOE A0/MKHO MPUMEHSTHCS
Npw 3awmTe npaBa COGCTBEHHOCTM U MHbIX BELLHbIX NpPaB, OPUEHTUPYHOTCA Ha OpUC-
AVNKUNOHHYIO 3alMTy FpaXKgaHCKuxX npas (CYAOM WAM UHbIM KOMMETEHTHbLIM Opra-
HOM), @ He Ha camo3aluTy. OTO 0OBACHAETCA TEM, UYTO B JaHHbIX HOPMax UMeeTcs
yKasaHue Ha npaBO B OTHOLLUEHUW 3asBUTENS, T.e. LA, KOTOPOE 3adBWU/I0 O 3aluTe
HapyLLeHHOro npasa. B CBA3W C 3TUM BO3HMKAET HEOOXOAMMOCTb CO34aHWUA KOIN-
3MOHHbIX HOPM, PErYNNPYIOLWMX NPYMeHeHWe npaea Ha camo3awmTy [11, 14].

[aHHble NONOXeHNA NO3BONSAKOT TOUHee NPUMEHUTL NPaBOBOW KaTeropuasbHbIii
annapat, YTO CNoCO6CTBYET OTrPaHMUYEHMIO CaM0o3aLMTbl FTPaXXAaHCKMX MpaB OT Mep
CaMOCTOSATENbHOW 3aLUNTbI B MHbLIX OTPac/AX npasa.
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S. Ha oCHOBe BbISBIEHHbIX TEHAEHUWMA Pa3BUTUSA Camo3aluTbl FpaXAaHCKMX
npa., a TakKXXe C YYeTOM MPUHLNNOB rpaXkAaHCKOro npaea M HOPMOTBOPYECTBA B Lie-
NOM C(hOPMY/IMPOBaHbI CNefytoLime NPesioXXeHUs 0 BHECEHUN U3MEHEHUI 1 4ONOJI-
HEHWI B CYLLECTBYIOLLEe 3aKOHOAaTeIbCTBO Pecny6nku benapyce:

5.1. cknounTb camo3allnTy 13 NepeyHs crnocob0B 3aLinTbl rpaXKAaHCKNX Mpas
ctatbi 11 'K Pecnybnmkn Benapycb. 3T0 O6y[eT COOTBETCTBOBATL NPUBEAEHHOMY
B J@HHOM WCCNeAoBaHNN OMpesesieHno caMo3alMThbl Kak (DOpMbl 3aLLUTbl rpaXxaaH-
CKWNX npas.

5.2. CtaTbto 13 'K Pecny6/Mkun benapycb U3N0XNTb B CRedyHoLein peaakuun:

«JlonyckaeTca camo3sallinTa rpaxxaaHCKMX npas, KOTOpas 3aK/IH4YaeTca B Heno-
CPeACTBEHHbIX AEWCTBUAX NNLA, OCYLLECTBSEMbIX NPU HapyLeHUN N1Mb0o Hanuuum
peasibHO yrpo3bl HapyLleHUs npas, Npw YCI0BUMW, YTO Takue LENCTBUA He CBA3aHbI
C obpalwieHneM B KOMMETEeHTHble FOCYJapCTBEHHbIE W MHbIe OpraHbl, a TakKXe He
conpsXeHbl C HapyLLeHeM 3aKoHOAaTeNbCTBa UK AOroBopa.

3awmTa rpaxjaHCcKux npas B (hopMe Camo3aliuTbl MOXET OCYLLECTBATHCA
cnocobamu, ykasaHHbIMM B cTaTbe 11 HacTosuwero Kogekca (3a UCK/IHOUYEHWEM Tex,
KOTOpble MpeanonaratoT obpalleHre B KOMMETEHTHble TOCYLAPCTBEHHbIE U WHble
opraHbl, a TaKxe 3aluTy € y4acTMeM NMoCcpeLHMNKOB).

He aABndeTcA HapylleHMeM 3aKOHOAaTeNbCTBa CaMo3alluTa rpaXkgaHCKnX npas,
OCYLLeCTB/IEHHasA C NMPUYMHEHMEM Bpeaa B COCTOSAHUW KpaiHei HE0OBXO0AUMOCTM UK
HeobX04MMOM 060POHbI, eC/n AeCTBMA 3allmLLatoLLerocs obln copasmepHbl Xapak-
TEPY M ONACHOCTW HapyLUeHUA U He BbILWM 3a npeenbl ero npeaynpexgaeHus unm
npeceyveHns».

B vactu nepsoii ctatbn 13 'K Pecny6nmku benapycb, U3N0XeHHON B yKa3aH-
HOW pefakuvun, NPUBELEHO OMNpejesieHne camMo3alliuTbl, 3aKpernieHHoe B 3aKoHoAa-
Te/IbCTBE, B COOTBETCTBUMN C €€ CYLLHOCTbIO, BbISB/IEHHOW B HaCTOALLEM MCCeLoBa-
HWKW, a B YacTW BTOPOW OyaeT 3akpensieHo MOMOXeHWe camo3aluTbl Kak (POpMbl
3alNTbI FPaXXAaHCKUX npas.

5.3. flononHuTe rnasy 75 K Pecnyb6nukn Benapycb naparpagpom «Camo-
3alnTa rpaXkaaHCKMX npas», BKAKYAKOLWWM CTaTbiO CNEAYHIOLLErO COAEPXKaHNS:

«1. MMpwn onpegeneHnN Npesenos OCyLLECTB/IEHUS U 06beMa NPaBoOMOYKIA B pam-
Kax camo3alluTbl npaBa COBCTBEHHOCTM W MHbIX BELLHbIX MpaB CnefyeT PyKOBOA-
CTBOBATbLCA NPaBOM CTpaHbl, rAe HaxoaMTca UMyLLLecTBo. B OTHOLLEHUN MMYLLECTBA,
KOTOpOe 3apeructpuposaHo B Pecny6nuke benapycb, nprvmMeHseTca npaso Pecny6-
nukun benapycb. Npu OTCYTCTBMU HOPM, ONPEAENAIOLLMX Npeaenibl OCYLLECTBEHNS U
06beM MPaBOMOYMIA B paMKax CaM03aliMTbl NpaBa COOCTBEHHOCTM W UHbIX BELLHbIX
npas, NPUMEHAETCA NPaBO CTPaHbl, r4e Npoucxoanna camosaliuTa UM UMeno MecTo
HapyLLeHWne npa.a.

2. Ecnu npu onpefeneHnn o6bema npas 1 KBanM@uKauum AericTBMIA MO camo-
3alWmMTe npaeBa C y4yacTueM fuua— pesmgeHTa Pecnybnuku benapycb npegensi
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OCYy €CTB/IeHUA TakuX [eWCTBMIA He OnNpejeneH B MOANe a € MNPU EHeHu
npase, TO MPUMEHAKOTCA COOTBETCTBYIOLLME HOPMbI 3aKOHOAATENbCTBA Pecny6ivku
Benapycb 0 camosaluTe rpaxaaHCcKux npas».

PekomeHaaumMn no npakTUYeCcKOMY WCMNONb30BaHUIO pe3ynbTaToB. B pe-
3ynbTare MNPOBELEHHOr0 MCCNefoBaHWUA COPMYNUPOBaHbI KOHKPETHbIE Mpeasioxe-
HWSA MO COBEPLUEHCTBOBAHMIO HOPMATMBHbIX MPABOBbLIX aKTOB, KOTOPbIE MOTYT ObITb
YUTeHbl KaK Npu BHECEHWW W3MEHEHMWIA W [OMOSIHEHUI B AeWCTBYHOWMI [paxiaH-
CKUn Kopekc Pecny6nvkn benapych, Tak 1 B MPOLECCe HOBOM KOAU(PUKALUN Tpax-
NAHCKOr0 3aKoHOAaTeNbCTBa, B OCOOEHHOCTM MO M3MeHeHuto cTtaTen 11 n 13 TK
Pecnybnunkun benapycb n fo6aBneHU0 HOPM O camosawuTte B rnasy 75 MK Pecny6-
KW benapyce.

Martepuasnbl nccnegoBaHnsa MOryT 6bITb UCMOAb30BaHbl MPU MOATOTOBKE Y4yeob-
HbIX U Y4eOHO-MeTOANYECKMX NOCOOMI NO TpaXXAaHCKOMY U MpeAnpuHUMATeSIbCKO-
My Mpasy.

Pe3ynbTaTbl HACTOALLEro MUCCeA0BaHNA BHeAPEHb! B y4ebHbIi npouecc YO «be-
NOPYCCKWUWA TOCYAapCTBEHHbIA 3KOHOMUYECKUIA YHUBEPCUTET», (unamnana Poccuid-
CKOro rocyapCTBEHHOI0 COLMaNbLHOrO yHMBepcuTeTa B I. MUHCKe, a TakXe Halluin
MPUMeHeHVe B MPaKTUYECKON AeaTeNbHOCTM ApOUTPaXKHOro cyaa r. Mockabl.

OTpenbHble Matepuasbl JAHHOMO NUCCMef0BaHNA MOTYT ObITb UCMO/b30BaHbI CY-
[AaMy KakK Npv OCYLLEeCTB/IEHUN [eATENbHOCTM MO BbIHECEHWIO PELLEHWI, CBA3AHHbIX
C Camo3aluTon rpaXKAaHCKMX Mpae, Tak W MpU opraHu3auuy B3aMMOLENCTBUSA
C rpaxgaHamMmn U LPUAMYECKMMN Nuuamu. Hapagy € NpakTUYeCKMM HasHayeHuem
NMPOBeAEeHHOro NCCNefoBaHNA ero pesysbTaTbl MOTYT OblTb NMPUMEHEHbI U B Hay4YHO-
nccnefoBaTe/IbCKOM paboTe. MepcrnekTMBHLIM NPeACTaBNAeTCA faNbHeilllee ucche-
[0BaHMe OCOOEHHOCTEN CaMOo3alUMTbl TPaXKAAHCKMX MpaB MpY M3YYeHUU camo-
3alUNTbl B MHbIX OTpacnsax npasa, B TOM 4yuc/e NPeanpuHMMaTe/IbCKOM, CEMENHOM,
MeXAyHapoA4HOM YacTHOM, YTr0/I0BHOM U aAMUHUCTPATUBHOM.
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MyxiH Capreii I"'eHagzeBiy
CamaabapoHa rpamaj3sHCKix npaBoy na sakaHagaycTsy Pacny6niki benapycb

KntoyaBbla cnoBbl: camaabapoHa, abapoHa, cnocabbl abapoHbl rpaMag3saHCKixX
npaBoy, opmbl abapoHbl rpaMa3sHCKiX NpaBoy, KpainHas HeabxogHacub, Heabxon-
Has abapoHa, camaynpaycTBa, YyTpbIMaHHe, Mepbl arnepaTblyHara y3a3esHHs.

MaTa gblcepTalbli: BbinpaloyKa Ha acCHOBE KOMIJ/IEKCHara npasaBora aHanisy
T3apaTbl4HbIX, HABYKOBa abrpyHTaBaHbIX NanaxsHHAY ab npasaBou NpbIpog3e cama-
abapoHbl rpaMaj3fHCKIX MpaBoy, a Takcama pacrpaloyka pakameHgaublili na ygac-
KaHa/leHHI HOpM rpamMajssHcKara 3akaHagaycTtsa Pacny6niki benapycb y pafseHal
cthepbl.

MeTagbl facnefaBaHHA: Yy npaubl BblKapbICTOYBanica arysbHaHaByKOBbIS Me-
Tafbl aHanisy, CiHTa3y, iHAYKUbIi, A3A4YKLbli, NapayHaHHS, CICTAMHbI MeTaf, a Tak-
cama CneublsifibHbIA HOPbIAbIYHbIA MeTafbl: (hapMasibHa-topblAblYHbI, NapayHalbHa-
npasasbl i FiCTOPbIKA-NPaBasbl.

ATpbIMaHbIS BbIHIKI i iX HaBi3Ha: ynepLbliHO Y 6enapyckai HaByLbl Mpase-
[3eHbl KOMMEKCHbI aHani3 MbITaHHAY, 3BA3aHbIX 3 camaabapoHai rpamaf3sHCKiX
NpaBoy, ctapmynsBaHa MaHsULUe camaabapoHbl rpaMaf3sHCKiX npaBoy SK (OpMbl
abapoHbl rpaMaas3sHCKiX NpaBoy, a Takcama SiK caMaCTOlHara cy6’eKTblyHara rpama-
A3fHCKara npaea. BblnyyaHbl XapakT3pHbIA MPbIKMETbl, & Takcama ricTapblyYHbIf
aTanbl i aCHOYHbIS TAHA3HUbII CTaHay/NeHHsA camaabapoHbl rpamMaf3sHCKiX npasoy.
BbI3HauyaHbl Cy6’eKTbl, ab’eKTbl i cnocabbl axbILLAYIeHHA caMaabapoHbl rpaMasi3sH-
CKiX MpaBoy. Ha acHoBe KOMMJEKCHara aHanidy Bblsiy/ieHbl CyafHOCIHbl MaHAuuA
camaabapoHbl rpamaf3sHCKiX nNpasoy i NagobHbIX NaHALUAY Y iHLWbIX raniHax npasa.
Ha acHoBe aHanisy iCHy4ail HapmaTblyHail npaBaBoil 6a3bl i 3amMeXkHara BOMbITY
cthapmipaBaHbl MpanaHoBbl Ma y[aCKaHa/bBaHHI 3akaHagaycTBa Pacny6niki bena-
PYCb i MPaKTbIKi parynsaBaHHA caMmaabapoHbl rpamaf3sHCKiX npasoy.

PakameHfaLbli NMa BblKapbICTaHHI: MaTapblffibl AacnefaBaHHA MOryub Obllb
BbIKapbICTaHbl NPbl NaAPbIXTOYLbI BYY30OHbIX | By4sbHa-MeTafbl4HbIX JanamoXHikay
Ma rpamajssHcKamy i npagnpbiMasibHiLKamy npasy, a Takcama paanizaBaHbl Y npasa-
TBOpYall A3eiHactii.

ManiHa nNpbIMAHEHHA: afykaubliHbl Npauac, HaByKOBa-gacnefyas npaua,
npaBaTBOpYast f3erHacLb.
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MyxuH Cepreii ['eHHagbeBUY
CamosaluTta rpaxgaHcKmx npas Mo 3aKoHoAaTesnbcTBy Pecny6nmku benapycb

KnoueBble cnoBa: camosawiuta, 3awuTa, Cnocobbl 3alnTbl FpaXxAaHCKUX
npas, (hOPMbl 3aLUUTbI FPaXXAaHCKUX MpaB, KpaHAs Heo6XoAMMOCTb, Heob6XoAnMas
060pOoHa, caMoynpaBCTBO, yAepXKaHne, Mepbl ONepaTUBHOIO BO3AENCTBUS.

Llenb guccepTtauumn: BbipaboTka Ha OCHOBE KOMIM/IEKCHOIO NpaBOBOro aHasim3a
TEOpeTUYeCKMX, Hay4yHO OOOCHOBaHHbIX MOJIOXKEHWUIA O MNpPaBOBOM MpUPOLe Camo-
3aWnTbl TPaXKAaHCKUX MpaB, a Takke pa3paboTka peKOMeHAauwnii no COBepLUEH-
CTBOBaHMIO HOPM FpaXkJaHCKOro 3akoHopatenscTsa Pecny6nvkn benapycb B JaHHON
cthepe.

MeTogbl ncCnefoBaHUA: B paboTe MCMOMb30Ba/IMCL OOLLeHayYHble MeTOAbl
aHanu3a, CUMHTe3a, MHAYKUMW, AefyKUUW, CPaBHEHMS, CUCTEMHbIA METO[, a Takxe
crneuuanbHble OpUANYECKME METOAbl: (POPMasibHO-HOPUANYECKNIA, CPaBHUTE/IbHO-
MpaBoBOM M UCTOPUKO-NPaBOBOM.

MonyyeHHble pe3ynbTaTbl U UX HOBU3HA: BrepBble B OeNOPYCCKON Hayke
MpoBeAeH KOMM/EKCHbI aHa/in3 BOMPOCOB, CBA3AHHbLIX C CaMO3aLLUTON rPaxK4aHCKNX
npas, CHOPMY/NPOBAHO MOHATME CaMO3aLUTbI FPaXKAAHCKUX NpaB KakK (hopMbl 3a-
WUTbI FPXKAAHCKNX MpaB, a TakKe Kak CaMOCTOSTe/IbHOr0 Cy6beKTUBHOIO rpaXaaH-
CKOro npaBa. BbleneHbl XapakTepHble MPU3HaKKW, a TakXe UCTOPUYECKMe 3Tarbl U
OCHOBHblE TEHAEHUMW CTaHOB/IEHWS CamMO3alMTbl rpaxgaHCKuMxX npas. OnpeaeneHsbl
CyObeKTbI, 00bEeKTbl M CNOCOObLI OCYLLECTB/IEHUA CamO3alnTbl rpaxAaHCKUX Mnpas.
Ha ocHOBe KOMMJIEKCHOrO aHann3a BblIBIEHO COOTHOLLEHME MOHATUA CaMO3aLWTbl
rpaXkKAaHCKUX NpaB U CXOAHbIX MOHATWIA B MHbIX OTpacnsax npasa. Ha ocHoBe aHa-
NN3a CYLLECTBYIOLLE HOPMATUBHOW NPaBoBoKM 6a3bl 1 3apy6eXHOro onbiTa chopmMu-
poBaHbl MpPeNOXeHNs M0 COBEPLUEHCTBOBAHUIO 3aKoHoAaTesnbcTBa Pecny6anku
Benapycb 1 NPakKTUKN PeryinpoBaHns caMo3alluTbl rpaXKaaHCKUX Mpas.

PekoMeHZauMmn Mo UCNOJIb30BaHMIO: MaTepuasibl UCCNef0BaHUA MOTyT ObITb
MCNO/Ib30BaHbl MPWY MOArOTOBKE YYebHbIX W Yy4YeOHO-MeTOAMYECKMX MNOoCcobuin Mo
rpaXkaaHCKoOMy W MpeAnpuUHUMATENbCKOMY MpaBy, a Takke peain3oBaHbl B NpaBo-
TBOPYECKOW [eaTeNlbHOCTH.

O6nacTb NpuMeHeHUA: 06pa3oBaTesibHbI MPOLECC, Hay4YHO-UccreoBaTeb-
cKas paboTa, NpaBOTBOPYECKas AeAaTeNbHOCTb.
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SUMMARY

Mukhin Siarhei
Self-help of civil rights by Republic of Belarus legislation

Keywords: self-help, defense, self-help methods, self-help remedies, a form
of self-help, extreme necessity, self-defense, arbitrariness, retention, measures of
operative influence.

The goal of the research is to develop scientifically substantiated theoretical
provisions on the legal nature of self-help of civil rights and to develop
recommendations on improving the norms of civil legislation of the Republic of
Belarus in this area.

The researcher uses the following research methods: scientific methods of
analysis, synthesis, induction, deduction, comparison method, the systematic method;
special juridical methods: technical, comparative-legal and historical-legal.

The results and their novelty lies in the fact that for the first time in the
Belarusian science were conducted a comprehensive analysis of the issues related to
the self-help of civil rights, formulated the concept of “self-help of civil rights” as a
form of defense of civil rights and as a separate civil right. Distinguish characteristic
features, as well as historical stages and the main tendencies of self-help of civil
rights. The author defined subjects, objects, and methods of self-help of civil rights.
Based on a comprehensive analysis, revealed correlation of self-help of civil rights
with similar concepts in other fields of law. Researcher formed proposals to improve
the legislation of the Republic of Belarus and the existing regulatory practice of self-
help of civil rights, which based on the analysis of the existing legal framework and
foreign experience.

Recommendations for implementation: research materials may be used in the
preparation of educational and teaching aids for civil and commercial law, as well as
implemented in the law-making activities.

Scope of application: educational process, scientific research, law-making
activity.
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