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ObITh KBaMM(UIMPOBaHA KaK HH(GOPMAIIMOHHOE IPABOOTHOIIEHHE, OOBEKTOM KOTOPOTO BBICTYHAET
neicteue (ycuyra).

O.A. Illunxoeuu
Axanemus ynpasnenus npu [Ipesunenre Pecnyonuku benapych (r. MuHCK)

BPAYHBII JOTOBOP KAK UHCTUTYT CEMENMHOI'O TIPABA

BpaunsIii 10oroBOp: J1aHh MOJIE UM HEOOXOIUMOCTH?

BonpmmHCTBO TIO/ICH, KOTOPBIE COOMPAIOTCS CO3/IaTh CEMbIO, HE 3ayMBIBAIOTCS O 3aKIIIOUCHUU
OpauHoro jgoroBopa. Benp rpaxkiaHe 3HAIOT O HEM NPEUMYILIECTBEHHO M3 3alafHbIX (QHIBMOB U
HOBOCTEW U3 KHU3HU «3B€31». B yMax MHOTHX JIOJIe HUKAK HE YKJIQJbIBAETCA MBICIIb O TOM, KaK K€ 3TO
BO3MOJKHO — CTPOUTBH OTHOILECHMS MEXAY CyIpyraMmu Ha aoroope. [la emie u npeaycmaTpuBaTh B HEM
BOIIPOCHI, KOTOPBIE MOTYT BOSHHKHYTh, €CIIA CYIIPYTH BAPYT OKAXKYTCS TIepe]] HECOOXOAMMOCTBIO Pa3Bo/a.

OpnHako eXeroJiHasi CTaTUCTUKA CBUAETEILCTBYET O TOM, YTO 3aKJII0YeHHE OpavyHbIX JOTOBOPOB C
Ka)XJIbIM T0JIOM HaOMpaeT MOmyIsipHOCTh. PaHblile moanucanue Takoro J0KyMEHTa ObLIO KOMMPOBAHHUEM
3amagHoOM MoJbl, a ceiiyac B bemapycu K 3TOMYy OTHOCSITCS ropa3[o CIOKOWHee, OCOOEHHO B KPYTY
COCTOATENBHBIX JIto/1eH. JI0OpOBOJILHO yperyJIupoBaB UMYIIECTBEHHbBIE U HEUMYIIIECTBEHHBIC OTHOIICHUS
Opa4yHbIM JIOTOBOPOM, CYNPYTH YMEHBILIAIOT PUCK MOCIEAYIOUIEr0 aIMUHUCTPATUBHOTO M CyAEOHOTO
BMEIIIATEILCTBA B BOIPOCHI )KU3HU CBOECH CEMBH.

Uro kacaercs PecnyOnuku benapych, TO 3aKOHOJATENbHO WHCTHUTYT OpayHOro AOroBOpa ObLI
BBe/eH B 1999 1. B 3anmagHoeBpomneickux crpaHax e€ro MmpaBoOBOE 3aKpEIUICHHE MOSBUIIOCH 3HAYUTEIIBLHO
paHblile, a 3aKII0YeHHE 00pero OOMIbIIYI0 paclpOCTPAHEHHOCTD.

K coxanenwuro, B Havasie 2000-x rr. Opaunbiii qoroBop B bemapycu He O0bu1 monymspen. OgHako
[0 MEpPEe Pa3BUTHS HAIIMOHAJIILHOIO MpaBa U MOBBILIECHUSI YPOBHS MPABOBOM KYJIBTYPhl HACEIEHUS YHUCIIO
JIUI, 3aKJIOYAIOIMUX OpadHble JIOTOBOPHI M TEM CaMbIM 3alUIIAIONIMX CBOM IpaBa M HUHTEPECHI B
OpavyHbBIX OTHOILIEHUSX, CTAJIO TOCTETICHHO YBETUYUBATHCS.

[IpaBuna u MOpsAIOK 3aKJIIOUYEHUs] OPavyHOTO JI0rOBOpa B Halleil crpaHe peryaupyrorcs Komekcom
o Opaxe u cembe Pecniyonuku benapycs ot 9 utons 1999 r. Crnenyer OTMETUTD, YTO 3aKPETICHUS CaMOT0O
MOHATUSA OpavyHOTO JOrOBOpa B 3aKOHOJATeIhCTBE HET. Ha mpakTthke OpayHBI TOTOBOP SIBISETCS
JOOPOBOJIBHBIM COTJIAIIEHUEM MEXKIY CYIPYramMH, KOTOpOE 3aKIo4yaeTcsl A TOro, 4YTOObl HMMETh
BO3MOXKHOCTh PETYJIUPOBATh JIMYHBIE WMYIIECTBEHHbIE U HEUMYIIECTBEHHBIE IMpaBa W OOS3aHHOCTH
MEXy MYXEM U KEHOM B Mepuo;] Opaka u 1Mocje ero pacTOPKeHHS.

Cratea 13 Komekca o Opake M ceMbe yCTaHABIUBAET, UYTO B LEISIX IMOBBIMIEHUS KYIbTYPHI
OpayHbIX U CEMEWHBIX OTHOIICHHH M OTBETCTBEHHOCTH OJHOTO CYIpyra Mepeia IPyruM, ompeaeicHus
mpaB U 00S3aHHOCTEN CympyroB B Opake W (UJIM) MOCIE €r0 PacTOPKEHUS JUIa, BCTyMarIue B Opak, u
Cynpyru B J1000€ BpeMs M B OINPEACICHHOM MMH 00beMe MpaB M OO0s3aHHOCTEH BIpPABE 3aKITIOYUTH
OpauHBbIii JOrOBOP.

B OpaunoMm [0orOBOpEe CYNpyru OMNPEACHAIOT YCIOBHUS 3aKIIOUeHWs WX Opaka; MpaBa U
00s13aHHOCTH TI0O B3aMMHOMY COJIEPKaHHIO, B TOM YHCJIE TIOCTE PACTOp)KEHUs Opaka; MOpsAIOK paszzerna
MMYIIIECTBA; WHBIE BOMPOCHI B3aMMOOTHOIIIEHUH MEXKIy CYIpPyraMHu.

HuTepecen (akT, 4TO 3aKOHONATEIHCTBOM HEKOTOPBIX TOCYAApPCTB JOIMYCKAETCs BHECEHUE B
OpayHbIil JOTOBOpP YCIOBHMW JIMYHOTO W HPABCTBEHHOTO XapakTepa (Hampumep, YacTOThl BCTpeU
CYIIPYTOB, pacrlpeeNieHns] MEIKUX OBITOBBIX 00S3aHHOCTEH).

Tak, nanpumep, B CIIIA nmomyckaercss B OpadyHOM JIOTOBOpPE YCTAaHOBUTH OOSI3aHHOCTH CYNPYTOB
TIOOUTH M YBaXKaTh APYT JAPyTa, XpaHUTh CYMPYKECKYI0 BepHOCTh. OqHako B benapycu Takue MyHKTHI He
MOTYT OBITh BHECEHBI B OpayuHbIi JOTOBOP.

Bpaunblii 1OroBOp MOXKHO 3aKIIFOUUThH TOJIBKO B MHCHMEHHOH (OpMeE, TakKe OH B 00S3aTEILHOM
MOpSAIKE TMOMJICKUT HOTapHabHOMY yaocToBepeHuio. Kak mpaBuio, 3a odopmiieHHeM OpadHOro
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JIOTOBOpa 00paImarTcs JII0IU, KOTOPhIE yXKE UMEIOT OMPECICHHBIN KU3HEHHBIA OMBIT U BCTYMAIOT BO
BTOpOI win nocneayronuii Opak. Takue jauia XoTat ObITh YBEpEHBI B CBOEM OyAYIIEM.

BaxxHo moMHUTB, 4TO B OpayHOM JIOTOBOPE JIOJKHBI COAEPKATHCS TOJIBKO T€ YKa3aHUsl, KOTOPbIE
He OyJIyT NPOTHUBOPEUUTH ACHCTBYIOIIEMY 3aKOHOaTeNIbcTBY. Hanmpumep, eciii My XO4eT Iponucarh B
JIOTOBOpPE OO0S3aHHOCTH JKEHbI HE paboTaTh M YXaXWMBaTh 3a JIETbMHU, TO B NPOTUBHOM CIlydyae OHA
mumaercss 80 % wumymiectBa. Mpl mojaraem, 4yTO TAaKOM MYHKT HapyllaeT KOHCTUTYLIMOHHOE IIPABO
rpaX<JIaHWHA Ha TPY/I, TOATOMY YKa3bIBaTh €0 B OpavyHOM JJOTOBOPE HEIb3S.

Takum oOpa3zom, B Hacrosimiee BpeMs B PecnyOnuke bemapych MoxHO HaOmoaath
MOJIOKUTEIIPHBIC TEHICHIIMM PAa3BUTUS CPABHUTEIBHO MOJIOJOTO0 HWHCTHTYTa OpadHOro JIOrOBOPA,
KOTOPBIM MOCTOSIHHO IMOJIBEPTraeTcsi COBEPIICHCTBOBaHUIO. BMecTe ¢ TeM, Henb3s HEeAOOICHUBATH OIBIT
3apyOeKHBIX CTPaH, B KOTOPHIX 3aKII0YEHIE OPAYHOTO JOTOBOpA JABHO CTAJIO BAXKHBIM U HEOOXOIUMBIM
yCIIOBUEM JJIsl 3aKitoueHusi Opaka. B Hacrosimiee Bpemsi Bce Oousblie rpaxiaan Pecny6nuku benapychb
OCO3HAIOT BAKHOCTh M HEOOXOAUMOCTh 3aKJII0UEHUS] OpayHOro J0TOBOpA.

P.A. IlIknenckuii
BI'DY (r. MuHCK)

[IPABOBAS XAPAKTEPUCTUKA ITPUTBOPHOI CEJIKU C IOI'OBOPOM JAPEHMSA

Kak mnpaBuio, crnenkamu NpU3HAIOTCA ACHCTBHS TpaXKIaH W IOPUAWYECKUX JIUI, KOTOpBIE
HalpaBJIeHbl HAa YCTAHOBJIEHHME, M3MEHEHUE WIM IpEKpallleHUue TPakJaHCKUX IpaB U OOS3aHHOCTEH.
OpHolt M3 TakuX CHENOK SBIAETCS JIOTOBOpP JapeHus. JlaHHBIM JOTOBOp SIBISIETCA JIOCTAaTOYHO
pacnpoCTpaHEHHBIM NPABOOTHOILIEHUEM B rpaxkjaaHckoM obOopote. CoriacHo ['paxkaaHckoMy KOAEKCy
PecniyOnuku benapyce (manee — 'K PecnyOnuku benapych), mo I0roBopy AapeHHs OJIHA CTOpPOHA
(maputenp) 0e3BO3ME3THO NEpENAcT WM 00sA3yeTcs mepeAarb ApYroi CTOpoHe (oJapseMoMy) BEllb B
COOCTBEHHOCTh, JIMOO HMMYIIECTBEHHOE MpaBo (TpeboBaHME) K cebe WM K TpeTbeMy IHuIly, JHO0
0CBOOOXKTAaeT UM 00sA3yeTCs] OCBOOOIUTH €€ OT UMYIIECTBEHHOW 00sI3aHHOCTHU Tiepel cOO0M WM mepe
TpeThUM JUIOM. J[oroBop AapeHHs Kak crocod mepepayu MmpaBa COOCTBEHHOCTH Ha MMYIIECTBO BJIEYET
YCTAaHOBJICHHE PEKMMa pa3/ieIbHOW COOCTBEHHOCTH CYNPYTOB, YTO HCKJIIOYAET OOBEKTHI JAPEHUS U3
MMYIIECTBEHHON MaccChl MoJyIeKalleil pa3aeny npyu pacTOp)KeHUH Opaka. DTO OYEBHJIHO CIEYyeT U3 CT.
259 T'K Pecniy6nuku benapycs, ct. 26 Kogekca Pecriyonuku benapyces o 6pake u cembe (nanee — KobC
Pecniy6nuku benapyce), B KOTOPBIX YETKO MPOMKMCAHO, YTO UMYILECTBO, MOTYYEHHOE OJTHUM U3 CYIPYyroB
BO BpeMs Opaka B J1ap, HaXOJUTCSI B €70 COOCTBEHHOCTH.

HeoOxonnMo OTMETHUTBH, YTO JIOTOBOPY JAAapeHusl MPUCYI] MpHU3HAK Oe3BO3Me3qHOCTH. Takxke
JIOTOBOP JTapEHMsI — 3TO CBOETr0 POJAa YCEUEHHBIN JOTOBOP KYIUIU-TIPOAAKU, MEHBI, UCXOJ U3 KOTOPOTO
00513aHHOCTH BO3HUKAIOT TOJBKO Yy OAHOM cTopoHbl. Ho ecnu Oyzmer ycmaTpuBarbes, 4TO B JaHHOMN
ClleJIKe HaJMUYEeCTBYET BCTpEUHas Iepesada BELM MM MpaBa JIMOO BCTPEYHOTO 00s3aTeNbCTBA J1I0IOBOP
He OyneT mpu3HaBaThesl AapeHueM. K takomy 0roBopy HMpHUMEHSIOTCS MpaBuja O MPUTBOPHOM claeke
(m. 2 cr. 171 TK Pecnybnuku benapycs). Tak, NpUTBOPHON CAEIKOW CUMTAETCA CIENKa JapeHwus,
3aKJIIOYEHHE KOTOPOM ObLIO COBEPIIEHO ISl MPUKPBITUS JPYTOil CASTKH C HaMEpeHHEM O0OWTH 3ampeThl
U OTpaHMYEHUS, YCTAHOBJIEHHBIE 3aKOHOJATEIbCTBOM. BriociencTsun npusHaHus CyAOM IPUTBOPHOCTH
JIOTOBOpA JTapeHMs — Takasl CJeJiKa MPU3HAETCS HUYTOXKHOMW, U4TO SBJSIETCSI OCHOBAaHUEM JJISl IPU3HAHUS
HEJEWCTBUTEIBLHOCTH JOIOBOPA.

CaMbIM pacnpoCTpaHEHHBIM NMPUMEPOM COBEPILEHUS MPUTBOPHOMN CHENKU SIBISETCS MPUKPBITHE
CHIEJNKH KYIUIU-TIpOJIaXku AapeHueM. Yaie Bcero moOyAUTENbHBIM MOTHMBOM TaKOW CHETKU SIBIISETCS
JKeJlaHue YBECTH HEJBHKUMOCTb U3-TI0J pa3/iesia MMYIIECTBa B cly4yae pacTop)keHus Opaka. Hampuwmep,
OJIMH U3 CYNPYrOB MMesl HECOBEPIIEHHOJETHUX JETeH, MpHoOpeTaeT Kuioe MOMeEIIeHHe, 10 J0roBOpYy
JapeHusl yIlauyvBas 3a IMpPH 3TOM ONPEICNIEHHYIO JEHEXHYI0 cyMmMMy. Eciam ke BTOpoMy cympyry
(cympyre) ynacTes JoKa3aTh, 4TO 32 JaHHOE JKUJI0€ MIOMEIEHHsI ObIIIH YIJIau€Hbl JCHEXKHbBIE CPEe/ICTBA, TO
caenka OyneT mpu3HaHA HENEHWCTBUTEIBHOW. B COOTBETCTBUU C JaHHOW CXEMOM, NApUTENIEM, B IMOJIb3Y
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