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pa3anyuHbIe cepsl 00I11eCTBEHHBIX OTHOIICHUH: (uHaAHCOBYIO, 9KOHOMMUECKYIO,

IpeANPUHUMATENBCKYIO, OIO/DKETHYIO, cdepy YCiIyr u apyrue. J[oroBop mo3BoiuT Hambojee MOJIHO U

TOYHO BOIUIOTUTH B ceOe BOJICH3BSIBIIEHHUE CTOPOH W OTBETCTBEHHOCTH 332 HEHCIIOJIHEHUE 00s3aTeIbCTB.

[lpenycMoTpeTs  pa3ziauyHble  OOCTOSTEIbCTBA M OKCIECCHl, BBI3BAHHBIC  HENPEABUIACHHBIMU

OOCTOSITENECTBAMU M HENPeoAonuMoil cuiioid. IIpaBo moroBopa BBITEKAE€T TakXKe U3 IMPE3YyMIIIHH

CBOOO/IBI 1I0TOBOpA M ABTOHOMHHM BOJIM. J{JIs peanu3anuu cyObeKTaMy CBOMX IPaB UM HY)KHO MECTO JUIst
BbIOOpA M YCTAHOBIICHHSI COOCTBEHHBIX PaMOK. TaKo IO KON CTaHET TOTOBOP.

JloroBopHOE MpaBO SBJISETCS OJHOW M3 HaMOOJee BaXKHBIX M OBICTPOPA3BHUBAIOIIMXCS OTpaciel
YJaCTHOTO INpaBa. JoroBopHbIE 00s3aTeNIbCTBA MPUOOPETaOT HA0OIbILIEE BEPXOBEHCTBO 110 OTHOIIEHUIO K
UHBIM 00s13aTenbcTBaM. JIoroBop Mo3BOJAT HauboIee MOJHO MPEAYCMOTPETh MHTEPECH BCTYMAIOUINX B
Hero yul. ['oBOpst 0 4acTHOM IpaBe — MPaBO HA JIOTOBOP, IIPAaBO HA €0 3aKJII0YEHHE U CO3/1aHHE IIpaB,
SIBISIETCSI OTHOW M3 BBICHIMX TOUYEK €rO MPOSBICHUS. 3alluiias HHTEPEChl HEONPEAEeICHHOTO KpyTa JIUII
3aKOHOM, JIOTOBOpP TIIO3BOJISIET OIPENEIUTh KPYr CyOBEKTOB, MEXIY KOTOPHIMH BO3HUKAIOT
PaBOOTHOILICHUS. [IOroBOpHOE MPaBO U MPaBO JOTOBOPA SBIISIOTCS OYAYIIMM LUBHIBHOTO M YaCTHOTO
IpaBa KaK B YaCTH MPABOBOTO PETYIUPOBAHUSA, TaK U B YACTH (PaKTUUYECKOH peanu3anuu npas. Bo Bpems
pa3BUTUS MH(POPMAIIMOHHOTO, MOCTHHAYCTPUAIBHOTO OOIIECTBA, JOrOBOP NPHOOpETaeT Ba)KHEUIINI
NpaBoOBOW M (haKTUUEeCKUil crtaTyc. JloroBOpHBIE OTHOLICHHUS SIBJISIOTCS OCHOBAaHHEM ISl IPUBIICYCHUS K
OTBETCTBEHHOCTH M Pa3JIeJICHUs] KOMIIeTeHIMH. Jlake Korma J0roBopa Kak TaKOBOT'O HET, JIOTOBOPHBIE
OTHOIICHHS TPUCYTCTBYIOT.

B cBete aToro HeoOXxomuMo pa3paboTaTh TaKyl IOPHIMYECKYIO U (DAaKTHUECKYI0 KOHCTPYKIHIO
mpaBa JIOTOBOpa, KOTOpas TIO3BOJIUT 3asBUTh H CHOPMHPOBATH IIOJIOKEHUE JOTOBOpa M TIPaB,
YCTaHOBIICHHBIX MM, IPH KOTOPOM IIOCIEIHHE, OyAyT MMETh BEPXOBEHCTBO IO OTHOIICHHIO K TEM,
KOTOpBIE yKa3aHbl B 3ak0oHE. IIpaBo moroBopa OyneT onmpeaensionMM BEKTOPOM pa3perieHus CIIOPOB U
MOCTPOCHUSI SKOHOMHYECKOH >KM3HH. MeXaHU3M JJOTOBOPHOH FOPUIMYECKON M MPAaBOBOW KOHCTPYKIMU
OyzeT mpeAcTaBIATh U3 Ce0sl MMOJIOKEHUE MIPaBa, YCTAHOBJIEHHOTO JIOTOBOPOM, IIPU KOTOPOM OHO OyaeT
NPEeBAJIMPOBATh HAJl 3aKOHHBIM IPaBOM JUIsl T€X, KTO BCTYMaeT B ATOT Jorosop. lIpaBooTHouIeHus,
YCTaHOBJIEHHBIE JOTOBOPOM, OYIyT PeryIupOBaTHCS HA OCHOBE BOJICU3BSABICHUS CTOPOH.

E.U. ITvicko
BI'DY (r. MuHCK)

PA3BUTHE [TIPABOBOI'O PET'YJIMPOBAHU S ®AKTUYECKUX EPAUYHBIX OTHOILIEHUIA

[TpaBoBoe npu3HaHue (HAaKTUYECKUX OpayHBIX OTHOIIEHUH XapaKTEPHO JUIsl COBPEMEHHOIO 3Tara
pa3BUTHS MHOTMX TocyaapcTB. [IOHATHS, MPU3HAKM W MPABOBBIC MOCIEACTBUS (PAKTHUECKUX OpauHBIX
OTHOIIEHUH B pasHbIX rocyaapcrBax UMeroT omnyus. dakTuueckuil Opak MpU3HAETCS U PETyIupyeTcs
IIPaBOM B TOM WM MHOM 00BbEMe Bo MHorux crtpanax (LlIBeuuu, Mcnannuu, bensrum, JlrokcemOypre,
[Hotnanauu). B OTAENbHBIX CTpaHax OTHOIIEHHUS COXXKUTEIbCTBA MPAKTUYECKHM HPUPABHUBAIOTCS B
MIPAaBOBBIX MOCIEICTBUSAX K 3aperucTpupoBaHHoMy Opaky (Hunepnannel, Ykpauna u ap.). B npyrux
rocy/iapcTBax IpaBOBOE IMOJIOKEHHE (PAKTUUECKUX CYNPYroB CHJIBHO OTJIMYAETCS OT MOJIOKEHUS
CYIpPYTOB, COCTOALIMX B 3aperucTpupoBaHHoM Opake (@Ppanuus, [lIBerms, Karamonus, HOxnas
ABcrpanus u ap.) Obpamiaer Ha ceOs BHUMaHUE M CIIOKUBILASCSA HA CETOAHs MpakThka EBponeiickoro
Cyna no IlpaBam YenoBeka, faromias TOJKOBAHHWE CEMbHM, CEMEMHBIX CBA3EM M CEMEWHON JKU3HHU.
[Toznmmsa Esponeiickoro Cyna no IlpaBam YenmoBeka COCTOMT B TOM, YTO HAJIMYUE CEMEMHBIX CBA3EH
OIIpeJieNIAeTCsl He perucTpanueii Opaka, a peaJbHbIMH OTHOLICHUAMHU MEXIy JroabMu. CrenoBaresibHo,
OTHOIIEHHUS, C(HOPMUPOBABIIKECS BHE pPaMOK 3aperHCTPUPOBAHHOIO Opaka, IJOJDKHBI 3allUINAThCS
HapaBHE C APYTUMHU CEMENHBIMU OTHOLICHHUSIMH.

B mnacrosmee Bpemsi Konexkc PecnyOnukm bemapyce o Opake m cembe oT 9 wmromst 1999 r.,
Cemeitnbiii  konekc Poccuiickoit ®epeparmu ot 29 ngekabps 1995 1., CemeiiHblii  Koaekc
AzepOarimxanckor pecryosmmku ot 28 nekadbps 1999 r., Cemeitnbiii kogexe Apmeruu ot 9 HosOps 2004
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r., I'paxxnanckuit kogekc ['pysun ot 26 utons 1997 r., Cemeiinbiii konekc Pecrybnuku Mongosa ot 26

okTsi0ps 2000 r., u apyroe 3akoHoaarenbcTBO cTpan CHI' He perymupyer ¢akTtuueckue OpadHbIe

OTHOILIEHUSA. ENMHCTBEHHBIM UCKIIIOUEHHEM sBIIsIeTCsl YKpauHa, rae CemeiHbiM KojekcoM oT 10 stHBaps

2002 r. nmpusnaercsa ¢akruueckuii 6pak (ct. 74 CK VYkpaunbr). @akTuyeckue CyNnpyru HMPaKTHUSCKU

IIOJIHOCTBbIO YPABHEHBI B MMYIIECTBEHHBIX IIpaBaxX C CyHPYraMH, COCTOSIIIUMU B 3apErUCTPUPOBAHHOM

Opake. Taxke (hakTHUECKUM CyNpyram MpeocTaBieHa BO3MOXHOCTh JOTOBOPHOIO YPEryIHPOBaHUS UX
otHomeHu# (ct. 9 CK Ykpaunsr).

HasbiBatot cienyromue ciiydyau pacrnpocTpaHeHHs! (paKTUYeCKUX OpayHbIX OTHOIICHUMN: MaJeHHe
YPOBHSL POXIa€MOCTM U POCT HSKOHOMHMYECKOM aKTMBHOCTH JKEHIIMH, OTCYTCTBHE IIPABOBBIX
0053aTENILCTB MEXIY COXHUTENSIMHU; JUIMTEIbHBINA, CIOXKHBIN Mpollecc pa3Boia, pasjelia COBMECTHO
HQ)KUTOTO MMYIIECTBA; HM3JIUIIHAL (POPMATBHOCTh 3apErHCTPUPOBAHHOTO Opaka; perucTpainus Opaka
MIPUBOJIUT K OTPAaHUYEHUIO CBOOO/IbI; HEXKETIaHUE YTPAaTUTh KaKue-TuO0 MaTepuaibHble Oyara (Hanpumep,
MPaBO Ha aJTMMEHTHI OT OBIBIIETO CYIpYra, TO WIK HHOE TocoOue), (hakTHUecKuil Opak — aabTepHaTUBHAS
dhopma corosa.

B mnonp3y npuszHaHus QakTUuecKux OpayHbIX OTHOIICHUH MOXHO TPUBECTU CIICIYIOIINE
apryMEHTHI.

Bo-nepBrix, (hakTudeckne OpadHble OTHOUICHHS HIMPOKO PACHPOCTPAHEHBI CPEIU HACEICHUS B
PecniyOnuke benapych. MrHopupoBaTh AaHHOE HIMPOKO PACIPOCTPAHEHHOE OOIECTBEHHOE SBJICHUE
HenpaBWIbHO. [IpaBo TOMKHO YyUMTHIBATh aKTyallbHbIE COLIMAJIbHBIE TEHICHIIMHU U CJIE€10BaTh 3a HUMU. B
MIPOTUBHOM CITy4ae MPaBOBbIE HOPMBI MIOTEPSIOT CBOIO 3HAUUMOCTb.

B xadectBe BTOpOro apryMeHTa BbICTYIIaeT HEOOXOIMMOCTD 3aIUThl UHTEPECOB IpaxaaH. Yacro,
BCTyMas B pakTHYecKue OpadyHble OTHOIICHUS, JTIOAN HE 3alyMBIBAIOTCS O MOCIEACTBHIX. TOoUHEE, O TOM,
YTO TaKOM COI03 HE BJE€UET HUKAKUX MPABOBBIX IOCIEACTBUN. PacnpocTpaHeHsl ciydyau, KOIrjia OJMH U3
(bakTUYECKUX CYIPYTOB BEAET JIOMAIlIHEEe X03SHCTBO, MOJTHOCTHIO MOCBAIIAET ce0sl ceMbe, a MPH pasjaene
MMYILECTBA OKa3bIBAE€TCS, YTO OH HU HA YTO HE UMEET HUKAKOTO IpaBa.

Takxe mpusHaHue (PaKTUUECKHX OpayHBIX OTHOIIEHHH MOTJIO OBl 3alIUTHTh HMHTEPECHI JETEH,
POXIEHHBIX BHE OQHUIMAIbHOTO Opaka. XOTS B HACTOAILEE BpeMs OTCYTCTBYET IIpaBOBas
JTUCKPUMHHALIUS BHEOPAYHBIX JETeH, MHOTHE TMpaBa MPEAOCTABISIFOTCS UM JIMIIE MOCJE YCTAaHOBJICHUS
OTIIOBCTBA, KOTOPO€ BO MHOTHX CIIy4asX HEJb3sl Ha3BaTh OBICTPOM M MpocTod mporeaypoil. [IpaBoBoe
npu3HaHue (hakTHUecKoro Opaka, MOTJIO Obl YIYYIIUTH MOJOKEHUE ITUX JETEH, MOCPEICTBOM BBEJACHUS
MPE3yMITIIUU OTLIOBCTBA PeOEHKa, POXKIEHHOTO B (JaKTUYECKOM Opake.

TpeTbuM apryMeHTOM HEOOXOJUMOCTH TPABOBOTO pPETyIUpOBaHUsA (HAKTUYECKUX OpadyHbIX
OTHOIIEHUH MOXKET CIYKUTh HHTEPHALIMOHAJIN3AllMS 1TpaBa, 0O3Havaoas cONMKEHNE MPaBOBbIX CUCTEM,
yrayOjaeHue UuX B3aUMOJICHCTBUS, YMEHBIIEHME pa3iuuus MpaBoBblIXx HOpM. C yueToM Bcero
BBIINIECKA3aHHOTO, TyMAaeTcs, €CTh BCE OCHOBAaHHUS JJIsl MPABOBOTO MpHU3HAHUS (HaKTUUYECKUX OpadHbIX
OTHOIIEHUH.

B 3axnrouenne MokHO chopMyIHpoOBaTH peKOMEHAAINH 3aKOHOAATEIIIO.

Homnomuute KobC Pecnybnuku benapyce cratbeit «®akTudeckuit Opak» W ONPEneTuThb
dakTuueckuit Opak, Kak He3aperucTpupoBaHHbIl B opranax 3AI'C moOpOBONBHBIN COIO3 MYKYHHBI U
KEHIIMHBI, JUIMTEJIbHO  MPOXKUBAIOIIUX COBMECTHO W  BEOYIIUX COBMECTHOE  XO3SICTBO,
XapaKTePU3YIOMINICS HATUIUEeM OJM3KUX OTHOIICHUN, OTCYTCTBHEM POJICTBA U JIPYroro (pakTUUIEecKOro
WM 3apEerUCTPUPOBAHHOr0 Opaka y JaHHBIX JIUII.

E.B. Pumkesuuy
BI'DY (r. MuHck)

CPOKMH B UITIOJIHUTEJIBHOM ITPON3BOICTBE

®opmMupoBaHUEe HOBOW CHCTEMBI OPraHOB IPUHYAUTEIHLHOTO MCIIONHEHUS U 3aKOHOJaTeNbCTBa 00
UCIIOJIHUTEIILHOM TPOU3BOJACTBE JIETEPMUHHUPOBAIIM W HOBBIE IOAXOAbl K MOPSAAKY BEACHHUS
UCIIOJHUTEJIBHOTO TPOU3BOJICTBA, B TOM YHUCIIE, €T0 CPOKOB.
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