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CTanOBBIG MMPaBOOTHOIICHU A BBICTYIIAIOT KaK PAaSHOBHUAHOCTH Tpa’XAaHCKO-IIPaBOBLIX
OTHOIICHUH, TIOITOMY, CUUTAeM, YTO K CyObEKTaM yKa3aHHBIX MPAaBOOTHOIICHUNH B MOJHOM oOBeMe
MPUMEHUMBI MPaBWIA O TPAKIAHCKOW JeecrocOOHOCTH. B cBsizu ¢ Tem, 4YTO 3aKOHOJATEIHCTBO O
CTpPaxOBaHMMU IMpEeIyCMAaTpUBAaET BO3MOXKHOCTh CTpaxoBaTeNs 3acTpaxoBaTh HE TOJBKO CBOM
OIIpEe/ICNICHHBbI MMYIIECTBEHHbI HMHTEpEC, HO M JPYroro rpaxJaHWHA (3aCTpaxOBaHHOIO JIMIA),
MoJIaraéM, 4TO CTPaxoBaTellb B OTHOILEHUSAX MO JOOPOBOJIHHOMY CTPaXOBAaHUIO MEIULMHCKUX PACXO0B
JIOJHKEH 00J1a1aTh MOJIHOM TPayKIaHCKOM JIEeCTIOCOOHOCTHIO.

He BnaBasick B JeTalibHBIN aHANU3 cTpaxoBaTelsd Kak CyObeKTa OTHOUICHHH MO JOOPOBOJIBHOMY
CTpaxOBaHHUIKO MCIUIIMHCKUX PACXOJ0B, Mbl CUUTACM, UTO CTPAXOBATCJ/Ib, B TOM YHUCJIC U B OTHOHICHUAX
o J0OPOBOJILBHOMY CTPaXOBaHUIO MEAMULMHCKUX pPAcXOJ0B, — MOPUIMYECKOE WJIM JeecrocoOHOoe
¢bu3nvecKoe IO, 3aKIIOYUBIIEE CO CTPAXOBIIMKOM JIOTOBOP CTPaXOBaHMS, YIUIAYMBAIOIIEE CTPAXOBHIC
B3HOCHI U UMEIOIIEE MPABO MPU HACTYIUIEHUH CTPAaXxOBOIO CIIydasl MOJIYYUTh JEHEXKHYIO CYMMY.
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JOI'OBOPHOE ITPABO

HoroBop — »9T0 ropuauueckuii ¢(akT B BHUAE ACUCTBUS, CO3JAIONIUN, H3MEHSIOMMNA |
IIpEeKpalaloIUil paBa U O0A3aHHOCTH CTOPOH, KOTOPbIE €ro 3aKiardaroT. /[oroBop ycraHaBIMBAaeT U
c03/1aéT OOIIECTBEHHBbIE OTHOLICHHUS MEXIY CYObEKTaMH TpakJaHCKOTO mpasa. J[oroBop He MOKeT
[IPOTUBOPEUYUTh TPEOOBAaHUSAM 3aKOHAa, HO HE O0s3aH COOTBETCTBOBaTh MM. JloroBop mnopoxaaer
o0si3arenscTBa. B cBeTe 3TOro, CTOMT 3asBUTH O HEOOXOAUMOCTH (POPMHUPOBAHUS HOBOTO IMPABOBOTO
MeXaHHM3Ma, KOTOpbIH OylneT yCTaHaBIMBAaTbCA J0roBopoM. HeoOXoaumMo TOBOpUTH HE CTOJIBKO O
JIOTOBOPHOM IIpaBe, HO O MpaBe JOTr0BOpa, IpaBa U MpaBujia, yCTAHOBICHHBIE TOTOBOPOM.

JloroBop — corjaiieHue MexXay cyObeKTaMH IpakAaHCKOro Impasa. BBeeHne Takoro npaBoBOro
MOHATHSI ¥ JIOTOBOPHOTO MEXaHHM3Ma MO3BOJIUT MOBBICUTH SKOHOMHYECKYIO W MPeANPUHUMATEIhCKYIO
NESTeNIbHOCTh TpaxJaH M opraHuzanuil. O60CHOBaHHE BEPXOBEHCTBA JOTOBOPHOTO MPABOOTHOILIEHMS
HaJ 3aKOHHBIM OyJeT crIocOOCTBOBAThH CO3/AaTh OOJBIIE MPOCTPAHCTBA AJIsl OCYIIECTBICHUS CBOUX MPaB B
SKOHOMHUYECKON cepe. [JoroBopHbIe MPaBOOTHOIICHUS] MPOHU3BIBAIOT MHOTHE C(hepbl OOIIECTBEHHON
KU3HU, U HEMOHSTHO, MOYEMYy 10 CHUX IMOp HE CO3/IaHO U He pa3paboTaHO HUKAKUX TEOPETHUYECKUX H
IOPUANYECKUX KOHCTPYKIMH JJi 3aKpeIUIeHHs JOTOBOPHOIO MeXaHuW3Ma M (OpMHpOBaHUS IpaBa
noroopa. JloroBop — 3TO BO3MOKHOCTb HE CJI€IOBaThb CTaTUYHBIM INPAaBOBBIM HOpMam, a u30parthb
TUTACTUYHBINA MyTh NIEperoBopoB. [ 1aBHOE, YTOOBI €r0 OCHOBHBIE MOJIOKEHUS HE MPOTHUBOPEUUITU 3aKOHY.
JloroBopHOE TpaBo U MpaBo jJoroBopa Oyaer OpaTh cBoe Hayano B ['K. A mocnenyromiee ero pazButue
CTaHeT OOOCHOBBIBATHCSI CaMUM JOroBopoM. llpuHHMMas BO BHHUMaHHE TaKXKe MeEXAYHApPOIHOE
COTPYJHUYECTBO, JIOTOBOPHOE TMpPaBO CTAHOBUTCS eme Oojee BOCTPEOOBAaHHBIM MEXaHHU3MOM.
MexayHapoaHble KOMIIaHUU 3aKJI0Yal0T IOTOBOPHI HA OCTABKY MaTEPHAIIOB, OCYIIECTBIISIIOT TOPTOBYIO
U IPEIIPUHUMATENBCKYIO IEATEIbHOCTh HA OCHOBE COTJIAIlIEHUH.

JloroBopHOE MpaBO MO3BOJIUT BBIACIUTH JIOTOBOP M3 00S3aTEIBCTB B OTACIBHYIO IMPaBOBYIO
CTpykTypy. Henb3s paccmaTpuBarh JOroBOp Kak 4acTh o00s3aTenscTB. JloroBop [oiKeH cTaTh
OTJENbHBIM DJIEMEHTOM 3KOHOMHUYECKOH cdeprl oOmiectBa. Pecnybnmka bemapych B3sina Kypc Ha
mocTpoeHne mu¢poBor SKOHOMKHU. be3 1oroBopHOro MexaHnu3Ma HaM He 000NTHCH. JlorOBOpHOE TTpaBo —
3TO MyThb K JUCIO3UTHUBHOCTH 3KOHOMHUKO-TIPEANPUHUMATENICKUX OTHOILIEHUU, JOTOBOP TMO3BOJIUT
HauboJiee MOJHO YKPENUTh IPa)1aHCKYI0 aBTOHOMHIO B 00JIACTH NMPEANPUHUMATENBCKON NeSTEIbHOCTH.
Korna npaBo norosopa Oyzaer chopMUpOBaHO, OHO JOJDKHO 3aHATH OoJiee BBICOKOE MECTO YeM MpaBo,
yctaHoBieHHoe [ paxxganckum koxekcoMm Pecryonuku benapyce (manee — ['K). loroBop co3maet mpasa,
a 3HAYUT SIBIIAETCS PEryjIsiTOpOM MpPaBOOTHOLIEHUWU. B cBeTe 3TOro, JOroBOp MOXKET CTaThb BTOPHIM
PEryJIaTOpoM OOIIECTBEHHBIX OTHOIIEHMH HapsAy ¢ 3aKOHOM. JIoroBOpHOE MpaBO OXBAaThIBAET
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pa3anyuHbIe cepsl 00I11eCTBEHHBIX OTHOIICHUH: (uHaAHCOBYIO, 9KOHOMMUECKYIO,

IpeANPUHUMATENBCKYIO, OIO/DKETHYIO, cdepy YCiIyr u apyrue. J[oroBop mo3BoiuT Hambojee MOJIHO U

TOYHO BOIUIOTUTH B ceOe BOJICH3BSIBIIEHHUE CTOPOH W OTBETCTBEHHOCTH 332 HEHCIIOJIHEHUE 00s3aTeIbCTB.

[lpenycMoTpeTs  pa3ziauyHble  OOCTOSTEIbCTBA M OKCIECCHl, BBI3BAHHBIC  HENPEABUIACHHBIMU

OOCTOSITENECTBAMU M HENPeoAonuMoil cuiioid. IIpaBo moroBopa BBITEKAE€T TakXKe U3 IMPE3YyMIIIHH

CBOOO/IBI 1I0TOBOpA M ABTOHOMHHM BOJIM. J{JIs peanu3anuu cyObeKTaMy CBOMX IPaB UM HY)KHO MECTO JUIst
BbIOOpA M YCTAHOBIICHHSI COOCTBEHHBIX PaMOK. TaKo IO KON CTaHET TOTOBOP.

JloroBopHOE MpaBO SBJISETCS OJHOW M3 HaMOOJee BaXKHBIX M OBICTPOPA3BHUBAIOIIMXCS OTpaciel
YJaCTHOTO INpaBa. JoroBopHbIE 00s3aTeNIbCTBA MPUOOPETaOT HA0OIbILIEE BEPXOBEHCTBO 110 OTHOIIEHUIO K
UHBIM 00s13aTenbcTBaM. JIoroBop Mo3BOJAT HauboIee MOJHO MPEAYCMOTPETh MHTEPECH BCTYMAIOUINX B
Hero yul. ['oBOpst 0 4acTHOM IpaBe — MPaBO HA JIOTOBOP, IIPAaBO HA €0 3aKJII0YEHHE U CO3/1aHHE IIpaB,
SIBISIETCSI OTHOW M3 BBICHIMX TOUYEK €rO MPOSBICHUS. 3alluiias HHTEPEChl HEONPEAEeICHHOTO KpyTa JIUII
3aKOHOM, JIOTOBOpP TIIO3BOJISIET OIPENEIUTh KPYr CyOBEKTOB, MEXIY KOTOPHIMH BO3HUKAIOT
PaBOOTHOILICHUS. [IOroBOpHOE MPaBO U MPaBO JOTOBOPA SBIISIOTCS OYAYIIMM LUBHIBHOTO M YaCTHOTO
IpaBa KaK B YaCTH MPABOBOTO PETYIUPOBAHUSA, TaK U B YACTH (PaKTUUYECKOH peanu3anuu npas. Bo Bpems
pa3BUTUS MH(POPMAIIMOHHOTO, MOCTHHAYCTPUAIBHOTO OOIIECTBA, JOrOBOP NPHOOpETaeT Ba)KHEUIINI
NpaBoOBOW M (haKTUUEeCKUil crtaTyc. JloroBOpHBIE OTHOLICHHUS SIBJISIOTCS OCHOBAaHHEM ISl IPUBIICYCHUS K
OTBETCTBEHHOCTH M Pa3JIeJICHUs] KOMIIeTeHIMH. Jlake Korma J0roBopa Kak TaKOBOT'O HET, JIOTOBOPHBIE
OTHOIICHHS TPUCYTCTBYIOT.

B cBete aToro HeoOXxomuMo pa3paboTaTh TaKyl IOPHIMYECKYIO U (DAaKTHUECKYI0 KOHCTPYKIHIO
mpaBa JIOTOBOpa, KOTOpas TIO3BOJIUT 3asBUTh H CHOPMHPOBATH IIOJIOKEHUE JOTOBOpa M TIPaB,
YCTaHOBIICHHBIX MM, IPH KOTOPOM IIOCIEIHHE, OyAyT MMETh BEPXOBEHCTBO IO OTHOIICHHIO K TEM,
KOTOpBIE yKa3aHbl B 3ak0oHE. IIpaBo moroBopa OyneT onmpeaensionMM BEKTOPOM pa3perieHus CIIOPOB U
MOCTPOCHUSI SKOHOMHYECKOH >KM3HH. MeXaHU3M JJOTOBOPHOH FOPUIMYECKON M MPAaBOBOW KOHCTPYKIMU
OyzeT mpeAcTaBIATh U3 Ce0sl MMOJIOKEHUE MIPaBa, YCTAHOBJIEHHOTO JIOTOBOPOM, IIPU KOTOPOM OHO OyaeT
NPEeBAJIMPOBATh HAJl 3aKOHHBIM IPaBOM JUIsl T€X, KTO BCTYMaeT B ATOT Jorosop. lIpaBooTHouIeHus,
YCTaHOBJIEHHBIE JOTOBOPOM, OYIyT PeryIupOBaTHCS HA OCHOBE BOJICU3BSABICHUS CTOPOH.
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PA3BUTHE [TIPABOBOI'O PET'YJIMPOBAHU S ®AKTUYECKUX EPAUYHBIX OTHOILIEHUIA

[TpaBoBoe npu3HaHue (HAaKTUYECKUX OpayHBIX OTHOIIEHUH XapaKTEPHO JUIsl COBPEMEHHOIO 3Tara
pa3BUTHS MHOTMX TocyaapcTB. [IOHATHS, MPU3HAKM W MPABOBBIC MOCIEACTBUS (PAKTHUECKUX OpauHBIX
OTHOIIEHUH B pasHbIX rocyaapcrBax UMeroT omnyus. dakTuueckuil Opak MpU3HAETCS U PETyIupyeTcs
IIPaBOM B TOM WM MHOM 00BbEMe Bo MHorux crtpanax (LlIBeuuu, Mcnannuu, bensrum, JlrokcemOypre,
[Hotnanauu). B OTAENbHBIX CTpaHax OTHOIIEHHUS COXXKUTEIbCTBA MPAKTUYECKHM HPUPABHUBAIOTCS B
MIPAaBOBBIX MOCIEICTBUSAX K 3aperucTpupoBaHHoMy Opaky (Hunepnannel, Ykpauna u ap.). B npyrux
rocy/iapcTBax IpaBOBOE IMOJIOKEHHE (PAKTUUECKUX CYNPYroB CHJIBHO OTJIMYAETCS OT MOJIOKEHUS
CYIpPYTOB, COCTOALIMX B 3aperucTpupoBaHHoM Opake (@Ppanuus, [lIBerms, Karamonus, HOxnas
ABcrpanus u ap.) Obpamiaer Ha ceOs BHUMaHUE M CIIOKUBILASCSA HA CETOAHs MpakThka EBponeiickoro
Cyna no IlpaBam YenoBeka, faromias TOJKOBAHHWE CEMbHM, CEMEMHBIX CBA3EM M CEMEWHON JKU3HHU.
[Toznmmsa Esponeiickoro Cyna no IlpaBam YenmoBeka COCTOMT B TOM, YTO HAJIMYUE CEMEMHBIX CBA3EH
OIIpeJieNIAeTCsl He perucTpanueii Opaka, a peaJbHbIMH OTHOLICHUAMHU MEXIy JroabMu. CrenoBaresibHo,
OTHOIIEHHUS, C(HOPMUPOBABIIKECS BHE pPaMOK 3aperHCTPUPOBAHHOIO Opaka, IJOJDKHBI 3allUINAThCS
HapaBHE C APYTUMHU CEMENHBIMU OTHOLICHHUSIMH.

B mnacrosmee Bpemsi Konexkc PecnyOnukm bemapyce o Opake m cembe oT 9 wmromst 1999 r.,
Cemeitnbiii  konekc Poccuiickoit ®epeparmu ot 29 ngekabps 1995 1., CemeiiHblii  Koaekc
AzepOarimxanckor pecryosmmku ot 28 nekadbps 1999 r., Cemeitnbiii kogexe Apmeruu ot 9 HosOps 2004
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