http:/ / edoc.bseu.by/ Pecnybnukanckasa nayuno-meopemuueckasn KoHpepeHyus
«Benopyccrkoe npaso 60 epemenu u NpOCMpancmee»

H.A. Cymapoxoe

Axanemus MBJ]l PeciyOoiuku benapych (T. MUHCK)

FOPUIMYECKA ST JOKTPUHA KAK UJIEMHBIN UICTOUYHUK ITPABA HA ITIPUMEPE
[NHOJIMTUKO-ITPABOBbBLIX U/JIEU K. IIIMUTTA

IOpuanueckas TOKTpUHA IO CBOEH CYTH SIBJIAECTCS AJIbTEPHATUBHBIM HCTOYHUKOM IIpaBa, KOTOpast
MOKET OBITh MCHOJB30BaHA Ui JIMKBUJAIMK TPOOENIOB B MpaBe MyTEM MPHUAAHUS TPyAaM Y4EHBIX-
IIPaBOBEJIOB KOPUINYECKON CUJIBI HOPMATHUBHOIO NPaBOBOro akra. OmHaKo, NJOKTpUHA MOXKET U HUHA4e
BIIUSATH HA NIPABOBYIO PEAJIBHOCTD U JaXKE€ U3MCHSTh HAIIPaBJIICHUE €€ Pa3BUTHS.

[TpuMepoM Takoro posa BO3AECUCTBHUS MOTYT CIYXKHTb PaOOThI OHOM U3 CaMbIX SIPKUX U CIIOPHBIX
¢buryp B Teopuu mpaBa u noiauTudeckoir teopun XX B. — Kapma IlImutra. Ero Hayunyro pemyTtaruio
IIPUHATO CUUTATHh HEOAHO3HAauHOU. Kak ciencteue, Tpyael K. IlImutra nonroe BpemMsi He UCIIOIb30BAIUCH
B Hay4HOM obopote. OnHako, HekoTopsle uaen K. IlIMurra okazanu 3HAUYMTENIBHOE Ha IMOCIEAYyHOIIEe
pa3BUTHE TOJUTHYECKOW TEOpUH, TEOPHUHU IpaBa, eBporeiickoil ¢pmrocopun XX—-XXI BB. B wactHocTH
nanee OyneT pacCMOTpeHa JAOKTPHUHA JACLUOHMU3MA (HMOJIMTUYECKOIO PELICHHs) B MOHUMAHUM CYIIHOCTH
rocynapcTBeHHOU BiacTu. CorjacHO el rocyapcTBO B KPU3HUCHBIE MEPUOJBI CBOETO CYIIECTBOBAHUSA
obecrieynBaeT 0€30MaCHOCTh U MOPSAAOK HE HOPMATHBHOM OCHOBOM, a IMyTeM NPHUHATHUS MOJUTHYECKUX
pelieHuii, Kotopble GOpMUPYIOT HOBOE mpaBo. OHO JEHCTBYET 10 CIEAYIOUIEr0 KPU3HCHOIO MEPHOJA.
Takoe o0OcHOBaHHE CBSI3aHO C TEM, 4YTO HOPUAWYECKHE HOPMBI, (YHKLHMOHUPYIOIIHE B OOBIYHBIX
YCIIOBUSIX, IIEPECTAIOT JAEHCTBOBAaTh B KPU3UCHBIX CUTyalusiX. B cBOO ouepenp IeHMOHM3M OepeT CBOE
HA4aJlo U3 CaMoro Jyxa Hapoja, KOTOPbIA caM TBOPUT NOPSAJOK U CO34AET HOBBIE YPE3BBIYANHBIE HOPMBI
npaBa. PakTUYECKU HUJAES INOJUTHYECKOrO PELICHUs IOPOKAAET Iepes] HapOAOM 3K3MCTCHIMAIBHBIN
BOIIPOC — BOIPOC CYIIECTBOBAHUS U OBITHS.

B cBoelt nokTpuHE «UCKIIOYUTENbHBIX oOcTostenscTB» K. IlIMuTT mbITancs mnoka3aTh
HECOBEPIICHCTBO M OIPAHUYEHHOCTb ITO3UTUBUCTCKOIO IOJAXOJa K IIOHUMAHUIO IIpaBa, KOTOPBIH
TPaKTyeT MpPaBO KaK KOMIUIEKC HOPM, HCXOASIIUX OT TrocyaapctBa. VIMEHHO >KHM3HEHHbIE COOBITHS
POX/IAIOT CYBEPEHHOE pEIIeHUe BIAacTUTENs U (POPMHUPYIOT cojepkaHue mpasa. M, Gosee Toro, B Takux
KPUTHYECKUX CUTYyALUAX MPABO MOABISAECTCA B UTOIE Pa3peLICHUs KPU3UCA CYBEPEHHBIM PELICHUEM.

Teopus JneunMoHuM3Ma TakXKe IIO3BOJIAET ONPEAEIUTb, KTO NPUHUMACT OKOHYATEIbHOE
MOJINTUYECKOE pELIEHHEe B 4Ype3BblUaliHOW cuTyauuu. MM sBiseTcs cyBepeH, KOTOpbIM oOiagaer
JIETUTUMHOCTBIO U BCEH IMOJIHOTOM BiAacTH 0e3 KaKUX-IHOO OrpaHUYUTEIbHBIX OPTaHOB JIS NMPHHSITUS
TaKOr0 IMOJUTUYECKOTO PEILIECHHUS.

Crnenyer Tak ke 00paTUTh BHUMaHHE HAa OpraHbl, KOTOPbIE MOT'YT MPENATCTBOBATh JESITEIHOCTH
CyBEpEHA M HE IO3BOJINTh HAWTH BBIXOA W3 Kpu3ucHOW curyauuu. [lo mMuenmro K. IlImutra Takmm
OpPraHOM SIBJISIETCS MAapJaMEHT, KOTOPBIH HEe MOXKET OBITh FapaHTOM, ITOCKOJIBbKY OH MpEACTaBIIseT co00it
«BEYHBIA Ppa3rOBOP», YBOIAIIMH OT KOHKPETHOro pemeHus. Ero Boias He eauHa, a HalnpoTHB,
IUIIOPAIMCTUYHA, T.K. PAclaJaeTcs Ha MHOKECTBO MHEHUH, NTO3ULIMM, TOYEK 3peHUs U T.1. bonee Toro,
MapJIAMEHT B KPU3UCHOM CUTYAlMH SIBJIIETCSI OCHOBHBIM BPAaroM JUisi KOHCTUTYLIMH, YTPOKasi EAUHCTBY U
LIEJIOCTHOCTU HapoJa, MPUHSBILETro noauTuyeckoe pemeHue. [logobusiv o6pazom or3siBasica K. HImurr
U O JACATENBHOCTH CYIOB, W, B yacTHOCTH, KoHcTtuTynnonHoro Cyna. JledcTByromue Cyabl HE MOTYT
ObITH TapaHTOM KOHCTUTYLMH, MOCKOJIBKY MX AedarenbHocTh auddys3Ha. Koncrutynuonnsii Cyxa, B
cllydae ero y4pexkJeHHUs, He SBISAACH BbIPa3UTeNIeM TOMOTEHHOM BOJM Hapoja, cTan Obl (paKTUYECKH, B
cllyyae OTMEHBI CBOEH BOJIEH aKTOB MapilaMeHTa U MPaBUTEIbCTBA, Y3ypIaTOPOM 3TOH BOJIM U CYOBEKTOM
MIPUHATUN [TOJIMTUYECKUX PELICHUM.

K. [IImuTT Tak ke SABIAETCA aBTOPOM IIOHATHUSA (IIOJUTHUYECKOE», KOTOpPOE OCHOBAHO Ha
pa3NUYeHUH KaTeropuil «apyr» U «Bpar». ToJNbKO Takoe pasrpaHWYeHHEe IO3BOJIsIET 000COOHUTH
roCyAapcTBO M CIUIOTUTh HALIMIO BHYTPU HETO. B COBpPEMEHHBIX YCIOBHUSAX pa3/ielieHHE Ha BpParoB U
Apy3ei HEeMOCPEICTBEHHO HCIIONIBb3YEeTCsS B MEXIYHAPOAHOH MOIUTUKE M K HEMY YacTO NMpPUOeraroT s
KOHcOMManuu oobmecrsa (Hampumep, mnpaBuTenscTBo CIIIA  yaepxuBaeT JIETMTUMHOCTb U
00OCHOBBIBAaCT MMIIEPCKHE aMOMIIMM MMEHHO TaKMM pa3jMyeHHeM CBOMX U BparoB). Ilepen oGpazom
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BHEIIIHEr0 Bpara Hamusg MOOWIM3YeTCS M OKasbIBaeT IOJJICPKKY IpPaBUTEIbCTBY, HE B3Upas He
CYHIECTBYIOIINE PA3HOINIACUSA U HENOBOJIBCTBO BIIACTBIO.

Crnenyromas uzaes, npenioxennas K. LLIMutToMm, — 3T0 KOHIENIUs «OOJBIIMX MPOCTPAHCTBY,
KOTOpasl BO3pO’KIajia UMIIEPUOCTPOUTEIBCTBO U IOPUANYECKH 000CHOBBIBAJIA ITpaBo ['epmaHuu, KoTopast
[IOTEPsUIa CBOU KOJIOHMHM, HA 3aXBAaT HOBBIX TeppUTOpHUH. [I0 3TOM NOKTpUHE roCy1apcTBa UMEIOT IIPAaBO
Ha BHCIIHIOK DKCIIAHCHUIO B TE€ TEPPUTOPHUHU, KOTOPBIE SABIIAIOTCS MECTOM HX T'€ONOJIUTHYECKOTO
IPUTSDKEHUS, Pealn3aliui HALlMOHAJIBHBIX HHTEPECOB.

Takum oOpa3oM, aHanu3upys mpoluecc TpaHchopManuu MOJUTHYECKONW M IPABOBOW CHCTEMBI
I'epmannu, MBI MOXEM TMPHHTH K BBIBOJY, YTO HEKOTOPBIE MPOLECCHl OBUIM IMpeJCKa3aHbl B paboTax
K. lImurra, a gpyrue Hanpsmyro BeITeKaiau U3 HuX. [locinenctBus Takoi TpaHcgopmauuu B I'epmanuu
OKa3aJIMCh JIOCTATOYHO IIJIa4eBHBIMU. J[aHHBIN IIpUMEp MOSICHAET JEHCTBUE FOPUANYECKON TOKTPUHBI KaK
UJCHHOIO0 HCTOYHUKA IpaBa. BesHMSA HOBBIX IOIMTUYECKUX MJIEH, MU3MEHEHHUE CTapbIX MOJUTUKO-
IIPAaBOBBIX MBICICH CO3JaI0T HOBBIE YCIOBMs I M3MEHEHUs rocygapcrBa. (CiaenoBaTenbHO, CTOUT
CJIIEJUTH 32 TAKMMHU IPOLIECCAMU B HACTOSLIEE BPEMsI M IIPEJICKA3BIBATh UX BIMSHUE HA TOCYJapCTBEHHOE
CTPOMUTEILCTBO COBPEMEHHBIX CTPaH.

M.A. Tkauenko
BI'DY (r. Munck)

3AKPEITJVIEHUME ITPAB YEJIOBEKA B 3AKOHOJJATEJIBCTBE

IIpaBa yenoBeka — COBOKYITHOCTh MPEJIHA3HAYECHHBIX IIPUPOION UHIAMBUAA YCIOBHUM, IPUHIIUIIOB,
HOpPM, IPAaBHI U CIHOCOOOB NEATEIHHOCTH, OOECIEUMBAIOIINX €MY BO3MOXXHOCTh JOCTOMHOW KH3HU B
o0rmiecTBe.

[IpaBa uyenoBeka MOAJEKAT 3alIUTE HA MEXIYHAPOAHOM U HAIMOHAIBHOM YypOBHSIX. B
HaHHOHaHBHOﬁ CUCTCMC 3alllMTHI IIPpaB U CBO60]1 YCJIOBCKA TIJIaBHAd pOJib NPHUHAMJICKUT TOCydapCTBY,
MPU3BaHHOMY O0O€ecIieYrBaTh PaBHbIE BOSMOXHOCTH ISl BCECTOPOHHETO Pa3BUTHS U MOJTHON peain3aiuu
TBOPYECKOTO MOTEHITMAIA KKIOT0 WieHa o0mecTBa. ['ocy1apcTBO SBISIETCS OCHOBHBIM TaPaHTOM BCETO
KOMIUIEKCa TpaB U CBOOOJ YeIOBEKa — IPaKTAHCKHUX, MOTUTUYECKUX, IKOHOMUUYECKHUX, COIMAIBHBIX H
KYJIbTYPHBIX. YUEHBIE BBIICISAIOT TPU ITOKOJICHHS IIPAB YEJIOBEKA.

[lepBoe moOKONEHUE — TpaXKAAHCKUE M TOJIUTUYECKUE TpaBa, MPOBO3IUIALICHHBbIE Bennkoii
®paHITy3CKOM PEBOJIOIHEH, a TAK)KE aMEPUKAHCKOW OOpbO0il 32 HE3aBUCUMOCTb.

['paxknanckue mpaBa (WM JTUYHBIE) TpPU3BaHBl obecreynBaTh CBOOOAY WHAMBHAA KakK YJeHA
o0IIecTBa, €ro HPUIUYECKYIO 3alIUIICHHOCTh OT HE3aKOHHOTO BHEIIHEro BMemartenscTBa. K Hum
OTHOCST: TIPaBO HA KHM3HB; MMPABO Ha YBAKCHHUE YECTH W JIOCTOMHCTBA YEIIOBEKA; IMPAaBO Ha CBOOOIY U
JUYHYI0 HENPUKOCHOBEHHOCTh; HEMPHUKOCHOBEHHOCTh YAaCTHOM KU3HHU; CBOOOJA TEpPEABHKEHUS;
cB0O0OTy BHIOOpAa HAIIMOHAILHOCTH W BBIOOpA sI3pIKa OOIICHMS; MPaBO Ha CyneOHOEe pa30oMpaTenbCTBO;
MPaBO Ha MPE3YMIIUI0 HEBUHOBHOCTH U T. .

[TommuTdeckue mpaBa M CBOOOJIBI JAIOT YEJIOBEKY BO3MOXHOCTH yYacTBOBaTh B OOIIECTBEHHO-
MOJIMTUYECKON KH3HU M YNPABICHUH TOCYAapcTBOM. OTIMYUTENHHON YepTON MOTMTHYECKUX IpaB
ABJIICTCA TO, YTO MHOTHEC M3 HHUX MNPUHAAICKAT HE HIPOCTO JIFOAAM, a HUCKIHOUWUTCIBHO TI'paxJaaHaM
KOHKpEeTHOro rocynapctBa. OHM HAUMHAIOT JIEHCTBOBaTh B MOJHOM O0BEME C MOMEHTA JOCTHXKECHUS
rpaXXIaHWMHOM COBCPIICHHOJICTHA. K momutnueckum ImpaBaM OTHOCATCs: IpaBO HA Y4aCTHEC B YIIPABJICHUN
JeaMu TOCyJapcTBa; M30UparenpHbIe MpaBa; CBOOOJA CIOBa; MPaBO HA MHUPHBIE COOpaHUs; MPaBO Ha
CO3/IaHUE COI030B U OOBETMHEHUN U JIP.

Bropoe mokoneHune — conuaabHO-d)KOHOMUYECKHE U KYJIbTYpHBIE MpaBa, KOTOPbIC MOSBUIUCH B
pe3yibpTaTe 60pHOBI HAPOIA 32 YIYUIIIEHUE CBOETO MOJIOKEHUS.

ConuanbHO-DKOHOMHUYECKHE U KYJIbTYpPHBIE TIpaBa KacaroTCs COIUATbHO-IKOHOMHUYECKUX
YCIIOBUHM KU3HU YeJIOBEKa, OMPEIEIAIOT €ro MojoXeHue B cepe Tpyna, 01arococTosHus, COLMATbLHON
3alMUIIICHHOCTH. HCHLIO ABJISICTCA CO3aHUC yCJIOBI/IfI, IMpU KOTOPBIX JIIOAU MOTYT 6I>ITB CB060,Z[HBI oT
cTpaxa ¥ Hyxabl. K coluanbHO-3KOHOMUYECKUM IIpaBaM OTHOCSTCS: MPaBO Ha TPYA; MPaBO HA OTIBIX;
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