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Ha ocHOBaHWU BBIMIEU3IIOKEHHOTO, OTMETHM, YTO NeOUTOpPCKasl 3a0KEHHOCTh HE OKAa3hIBAET

IIOJIO’KUTEIBHOIO BJIUSHUSA HM Ha KpPEeAUuTOpa, HU Ha JOJDKHMKA, [OJTOMY IIPU OCYILECTBICHUHU

MPENPUHUMATEIILCKON JIEATEIPHOCTH y CYOBEKTOB XO3SHCTBOBAHHS JIOJDKHA OBITH BO3MOXKHOCTH

MIPOU3BECTH OTUYKJIEHUE JEOUTOPCKON 3a/I0JKEHHOCTHU IO IIeHe, ONPEeIEHHON CTOpOHAMU JIOTOBOpA.

HeoOxomuMo OTrpaHu4uTh JOTOBOP (AKTOpPUHTA OT JIOrOBOpAa IIECCHU B 4YacTU JUCKOHTA.

[IpencraBisercs neaecooOpa3HbIM JIOMYCTUTh 3aKOHOJIATEIbHO BapUAHT YCTYNKHU IpaBa TpeOOBaHUS HE
TOJIBKO B ITOJIHOM 00BbEME, a IO LIEHE, ONPEIeIIEHHOW CTOPOHAMH JIOTOBOPA.

K.A. Ileiiza, E.O. Jlozosuna
Axanemus ynpasnenust npu [Ipesunenre Pecnyonuku benapych (r. MuHCK)

T'PAXKJIAHCKHUI BPAK: TTPOBJIEMBI IIPABOBOI'O PET'YJIMPOBAHUA

B nounsTHe «rpaxnaHckuil Opak» BKIaJbIBaeTCsl aOCOJIIOTHO pa3Has cMbIciioBas Harpyska. C
IOPUANYECKON TOUKHU 3PEHMS, IPaXXAAHCKUI OpaK — 3TO COBMECTHOE IIPOKUBAHUE MYKUMHBI U KEHIINHBI,
KOTOpbIE 3aperUCTPUPOBAIM CBOM OTHOLIEHHS B OpraHaxX, PErUCTPUPYIOIIMX aKThl TIPAXKAAHCKOTO
cocTosiHUsl. B OOBIIEHHOM NOHMMaHUM, TPAXIAHCKUHA Opak BBICTYNAE€T KaK COXMTEIbCTBO WIIU
¢bakTuueckue OpayHble OTHOLICHUS.

B Pecnybnuke benmapyck B mocieHue TOABl HAOTIOAACTCS TCHICHIUS PA3BUTHS M yBEIUYCHHUS
KOJINYecTBa rpaxkaaHckux OpakoB. CorjacHo cratucTuke HalmoHanbHOro cTaTMCTHYECKOTO KOMHUTETa
PecniyOnuku benapych, KoaudecTBO 3akiOYeHHbIX OpakoB B 2018 r. 3HAYMTENBHO COKpaTWJIACh IO
cpaBuenuto ¢ 2014 r. (B 2018 r. — 66 ThIic. OpakoB, B 2014 r. — 84 ThIC. OpakoB). 3a mocieaHee
necsituiaeTue B benapycu yBemu4MIIOCh KOJIMYECTBO Tap, COCTOSIIMX B rpaxkaanckoMm Opake (¢ 5% mo
8%). DOrto moarBepawnM  JaHHble mepernucu  HaceiaeHus 2009 1. Hawmbombimee — ymcio
HE3apErHCTPUPOBAHHBIX OpaKOB NPHUXOAUTCS Ha Bo3pacTHyio rpymmy 18-24 roma. Takas TeHAECHIUS
MOBJIEKJIA 32 COOOM yBeTMUYEHHUE CPEAHEro Bo3pacTa BCTYIUIeHHs B opunmansHelid 6pak (B 2010 r. — 24.4
rojia s skeHmuH, 26.5 mus myxauH; B 2018 r. — 26 u 28 coorBercTBeHHO). U3 3TOTO ClienyeT, 4To
rpaXJaHCKH Opak cTajll HOPMaJbHBIM COLMAIbHBIM SIBICHMEM JUIsl TpaxkaaH PecnyOnuku benapycs,
OJIHAKO OCHOBHOM mpoOneMoi sBiseTcsl (akTUYeCKUil NpoOen 3aKOHOJATeNs B YPEryJupOBaHUU
CJIO’KMBIIETOCS TJIacTa OOIIECTBEHHBIX OTHOIIEHUH. Tak *e clieayeT OTMETHTh, YTO B HAIMOHAIBHOM
3aKOHOJATEIBCTBE OTCYTCTBYET JIETaJIbHOE OMPECIICHNE «IPAXKIAHCKOT0 OpaKa.

I'pasxnaHckuii Opak CTAaHOBHUTCS MOKA3aTesIeM HE CTOJIBKO CBOOO/bI HPABOB U CBOOOBI TMUYHOCTH
B o0miectBe, CKOJbKO HeOJaromnoyyuds SKM3HEHHOW CHUTyallud, €€ HecOalaHCHPOBAHHOCTH,
HEYBEPEHHOCTH JINYHOCTHU B OynyIlieM cBoeM U cBoel ceMbu. Ho ¢ npyroit cTopoHsl, rpaXaaHCKUM Opak
3a4acTylo ABIAETCS MEePEeXoJHON GOpPMOI Ha MyTH K 3aKII0UEHHIO O(QHUIMATIBHOTrO Opaka.

['paxknanckuii Opak MMeeT Kak IOJOKUTENbHbIE, TaK U OTpULIATENIbHbIE CTOPOHBI. Bo-nepBhIx,
JaHHBIM Opak HeceT OTpULIATEIbHOE BIUSHUE HA COLIMYM, TaK KaK CEeMbs SIBIISIETCS BaKHEUIIEH suerKoil
oOmiecTBa, a 0oJyiee CllaXX€HHOE MOCTPOEHUE 3THUX slU€EK B CUCTEME MpUAAeT CTaOUIBHOCTh U MOPSIOK B
rocyaapcTte. Bo-BTOpBIX, IpakJaHCKHII Opak HE MMEEeT HUKAaKUX MPAaBOBBIX MOCIEJACTBUNA M TapaHTUI
Ui HeO(UIUAIbHBIX CYNPYIOB, M3-3a YEro BO3HHMKAET MHOXECTBO MpoOJeM, TPEOYIOUIMX MPaBOBOTO
pEryJINpOBaHMUSL.

OaHNM U3 aKTyalbHBIX BOIPOCOB SIBISIETCS BOMPOC 00 MMYIIECTBEHHBIX OTHOLIEHHUSX MEXKITY
MYXYUHOM M JKEHIIWHOU, COCTOALINX B IPaXKIaHCKOM Opake. B cooTBeTcTBHHU €O CT. 259 I'parkaanckoro
konekca Pecriyonmuku bemapycws (manmee — I'K), mmymecTBo, HakuToe cympyramMmd BO Bpemsi Opaka,
HaXOJUTCSl B UX COBMECTHON COOCTBEHHOCTH, €CIIM JIOTOBOP MEXAY HUMH HE YCTAHOBUT MHOU PEKUM
sToro umymiectsa. Ecnu Opak He 3aperucTpupoBaH — OQUIIMAIBHBIMU CYIIPYraMH OHU HE SBIISIOTCS, a
MOTOMY HUKAKOW MMYIIECTBEHHOW COOCTBEHHOCTH Y HMX HET. TakuMm o0OpazoMm, MoyiyyaeTcs, 4To, €Ciu
Opak HE 3aperucTpUpoBaH, y KaXIOro M3 CYIpYyroB QopMupyercssi cBoe JIU4YHOe uMmyiectBo. Krto
UMYIIECTBO MPHOOpeIN, Kak CYMTaeT 3akoH, — TOT UM W BruageeT (4. 1 m. 2 cr. 219 I'K). Crenyer
OTMETHTh, YTO, HAXOJSCh B TPAXKIAHCKOM Opake, Helb3s 3aKJIIYUTh OpayHbIil JOTOBOP, MOCKOJIBKY B
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coorBercTBUM ¢ Konexcom PecriyOnuku benapychk o 6pake u cembe (nanee — KobC), 6paunsiii 1orosop

3aKJIIOYAeTCsl MEXKIY CYNpyramMu WU JUIAMH, BCTYMAIOIIUMU B Opak, ¥ MOAJEKHUT HOTAPHAILHOMY

ynoctoBepenuto. Bmecre ¢ Tem ['K He 3ampemraer rpaxaaHaM 3akiIi04arTh COTJAIICHHUS 00
UCIOJIb30BaHUHU OOIIETr0 UMYIIECTBA U €r0 pasjiesie MU ONpeaeaEHHBIX 00CTOSTENBCTBAX U YCIOBUSX.

Tak e He MEHee BaKHBIM SIBJISETCSI BOIIPOC O POKICHUU peOeHKa y Heo(pHIUaIbHBIX CYIIPYTroB.
EcTp nBa BapuaHTa BbIXOJa U3 3TOM CUTYallUU:

1) poauTenu, He COCTOSIIKE B Opake, MOTYT BMECTE MPUUTH B OPraHbl, PETUCTPUPYIOIINE aKThI
IPaX/JIaHCKOTO COCTOSIHMS, C TAclopTaMM M BBIIUCKOM U3 poagomMa M OQOpMUTH pedeHKa o
coBMecTHOMY cornameHuto (cT. 52 KobC);

2) eCII COBMECTHOTO 3asBIICHHE HE OyIET, TO CBEACHHUS 3amuIyT co ciioB Matepu (cT. 58 KobC).

B cnydae HeoOXOAMMOCTH TpaxkIaHCKas Cynpyra HE MMeeT IpaBa TpeOOBaTh AJIMMEHTHI Ha
pebeHka, B OTJIMYMH OT 3aKOHHOM CyNpYTH.

Uro kacaeTcs Haclle[CTBa, TO B CIy4ae CMEPTH OJHOIO M3 IPAXKIAAHCKUX CYIPYIOB, BTOPOH HE
MMEET ITpaBa Ha HACJIEACTBO M0 3aKoHY. Ho umeeT npaBo, eciau yMepuIni Cyrnpyr OCTaBUJI 3aBEllIaHue.

[TonBoast wuTOr, MOXXHO CKa3aTb, 4YTO «TPAXKIAHCKUH Opak» CTaHOBUTCS aJlbTEPHATUBOM
3aKOHHOMY Opaky, HO HaXOJHUTCS 3a MpeieliaMy MPaBOBOro mojis. Tak Kak KOJIMYECTBO «TPayKTaHCKUX
OpakoB» B COBPEMEHHBIX pEAIHAX HEYKIOHHO pacTeT M BOMPOC WX PETYIUPOBAHHS OCTACTCS
MpOOJIEMHBIM, HEMOCPEICTBEHHOE 3aKpelyieHHe HOPM TPaBOBOTO PETyJIUPOBaHUS OTHOLICHHH,
(aKTHYECKH OTBEYAIONINX OpadyHO-CEMEHHBIM, O CBOEMY COJCP)KAaHHUIO, ITO3BOJIWIO OBl CHHU3UTH
pa3HoIIacks B IPABOINPUMEHUTENbHOM IPAKTUKE U YCTAHOBUTH SICHOCTh B BOIIPOCAX MX PETYIHPOBAHUS,
KaK 3TO U IPOUCXOIUT B EBPONEUCKUX CTPAHAX.

E.C. Ilonoueituux
Axanemus ynpasienus npu [Ipesunente Pecnyonuku benapycs (r. MuHCK)

O CIIOCOBAX 3AIUTHI IIPAB KPEJUTOPOB B ITPOLIEAYPAX SKOHOMUYECKOU
HECOCTOATJIIBHOCTHU (BAHKPOTCTBA)

WNHCTUTYT HECOCTOSITENbHOCTH (OaHKPOTCTBA) KOMILIEKCHBIM MPaBOBOM MHCTUTYT, HAIIPABJICHHBIH
Ha YHOPSAOYEHHE KaK OXPAHWUTEIbHBIX, TAK M PErYyJISATHUBHBIX OTHOILIEHWI, BO3HUKAIOIIUX B CBS3U C
HEUCIIOJHEHUEM JODKHUKOM JIEHEXKHBIX 00s3aTEeNbCTB B IMOJIb3Y KPEIUTOpa, a TakKe OO0A3aHHOCTH IO
ymiare o0s3aTenbHbIX IUiaTexeid. B mpoueaype HecocTosTenbHOCTH (OAHKPOTCTBA) MPaBOOTHOIIEHUS
MEXAYy KpEAUTOPOM U JOJDKHHUKOM, BO3HHUKIIME J0 BO30YXKAEHHMS MPOU3BOJACTBA IO JENy HE
MIPEKPALAIOTCS, a MPOJIOJKAIOT CYIIIECTBOBATh B MIPEKHEN MaTepualbHO-IIPaBOBOM opMe.

[TpencraBnsiercs cnpaBeanuBo Obuto orMmedeHo [.d. IllepmieHeBuueMm, 4YTO «eciod IpH
HECOCTOSITEJIbHOCTH BCJIEICTBUE HEHCIIOIHEHUSI JOHDKHUKOM BCEX 00s3aTeNIbCTB HApPYILIAIOTCS MHTEPECHI
BCEX KPEAUTOPOB, TO CIPABEUIMBOCTb HE HAPYIIAETCS A0 TEX IOp, MOKAa OAWH KPEIAUTOP HE IOIY4acT
MPEUMYIIECTBA MEepe APYTUM).

3ammra MpaB KpPEAUTOPOB OCYLIECTBISETCS B (OpME OTAEIBHOIO BHAA IPOU3BOJACTBA —
MPOM3BOJICTBA M0 JeiaM 00 HSKOHOMHUYECKON HECOCTOATENbHOCTH (OaHKPOTCTBE), IEIBI0 KOTOPOTO
ABJIAETCS 3allUTa 3aKOHHBIX MHTEPECOB IMIMPOKOTO Kpyra JHI], IPU ATOM HE TOJIBKO JOJKHHKA, HO U
KPEAUTOPOB, B T.4. KOHKYPCHBIX KpeIuTOpOB. /{151 BoccTaHOBIIEHUSI HApYUIEHHBIX MPaB KaK JOJKHUKA,
TaK ¥ KpPEIUTOPOB SKOHOMHYECKHM CYAOM HAa3HA4YaeTCsl CIEUUAIbHBIH CYOBEKT — BpPEMEHHBIN
(aHTUKPU3HCHBIN) YIPaBISAIOMIUH (J1anee — YIPaBIISIFOIINA).

B cBoell neATenbHOCTH YNPABISIOMMN OCYILECTBISET 3AIIMTY IPAKAAHCKUX IpaB KpeauTopa
o0mmMu criocobamu, 3akperi€HHbIMU B ¢T. 11 I'paxkganckoro kojekca Pecnybnuku benapych, Tak u
CNELMANbHBIMH, YCTaHOBJIEHHBIMU 3akoHOM PecnyOnmku benmapycs ot 13.07.2012 r. Ne 415-3 «O6
SKOHOMHUYECKON HECOCTOATELHOCTH (OaHKPOTCTBE)» (nanee — 3akoH 0 6aHkpoTcTBe). K HIM OTHOCSTCS:

- IpaBO MHHUIMHUPOBATH MPOLEAYpPhl HECOCTOSTENHHOCTH (OAHKPOTCTBA) M MPEICTABIATH CBOU
KaHIUJATypbl YIPABISIOIINX;
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