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«benopycckoe npaso 60 epemenu u npocmpancmeey

0aHKOBCKOW TapaHTHMH OaHK WM HEOAHKOBCKas KpeIUTHO-(GHWHAHCOBas OpraHu3aius (rapaHT)

Jar0T MO Mpock0e JIPyroro juna (MpUHLIKINANA WM UHOM MHCTPYKTUPYIOIIEH CTOPOHBI) OT CBOETO

MMEHU THChbMEHHOE 00s3aTeNIbCTBO YIUIATUTh KpeauTopy npuHnunaina (Oeneduuuapy) B
COOTBETCTBHUH C YCIOBUSIMH rapaHTHU JACHEKHYIO CYMMY (OCYIIECTBUTh IIIATEX).

Oco0eHHOCThIO OAHKOBCKOW TapaHTHH SBISETCS TO, YTO OHA TMPEJCTaBIsieT CcoOoM
YHUBEPCAJIBHBIM HMHCTPYMEHT, KOTOPBIM MOKET HCIOJb30BaThCA Kak IpU OCYLIECTBIECHUU
MEXIYHApOJAHON NeSITeIbHOCTH, TaKk U BHYTpu PecnyOmuku bemapych. I'apanTtusi mMoxer ObITh
HCII0JIb30BaHa KaK MPEANPUATUAMH, OCYLHIECTBIISIOIIMMHA UMIIOPT TOBAPOB, TaK U AKCIIOPTEPAMH.

Takum o00Opa3oMm, MOXHO cHaeNlaThb BBIBOJA, YTO OaHKOBCKasi TapaHTHs SIBISETCA Ha
CETOJHSIIHUI JIeHb MOIMYJSPHBIM MPABOBBIM HHCTUTYTOM U CHOCOOOM 0O€CIeYeHHs] MCTIOIHEHHS
0053aTeNBCTB. DTO MOXHO OOBSICHUTh WX HAJEKHOCTBIO M ObICTpoTON peanuzauuu. C TOYKH
3peHHs OaHKOB BbIJauya rapaHTHM BBITOJHA TEM, YTO 3a OKa3aHWE JAHHOM YCIyTH OHU BIIpaBe
B3MMaTh KOMHCCHOHHBIE U BblJaua rapaHTUU He TpeOyeT OTBJIEUEHHUs CPEeACTB U3 000pOTa, Kak 3TO
MMEeT MECTO MpH Bblaue kpeauta. CuuTaeM 1esnecood0pa3HbIM BHECTH CIIEAYIOIIUE JIOMOJHEHUS B
cT. 350 I'K Pecniyonmmku benapych v U3JI0KUTH B CIASAYIONMIECH PEAaKIINN:

«...bankoeckas capanmus — smo nucomennoe 06s3amenbCmMEo OAHKA, UNU UHOE OEHENCHO-
KPeOUmHOIL Op2anu3ayuu, Komopas npeonoidazaem 6blNiamy ONpeOesieHHOl OEHENCHOU CYMMbl
3aKAa34UKy 6 Clyuae HesblNOJIHEHUs UCNOJHUMmMenNeM YCI08Uli KOHmMpaKkma, Uiy 6 UHbIX CAYYasx,
npedycmMompeHHbix 3akoHooamenvcmeo Pecnybnuku benapycoy.

A.B. Cxopobozamowtii
YO «Axagemust MBJl Pby (r. MuHck)

HEKOTOPBIE ACITEKTBI COBEPIHEHCTBOBAHU S YT'OJIOBHO-ITPABOBBIX MEP
BOPbLEBI C OPI’ AHM30BAHHO ITPECTYITHOCTBIO

B mHacrosmiee BpeMs B MHpe HaONIOMAeTCS TEHACHIMS POCTa OpraHM30BaHHOMN
MPECTYITHOCTH M 3TOMY €CTh CBOE JIormdeckoe oObscHeHHe. OCHOBHBIMH NPUYMHAMH POCTa
OpPTraHWU30BAaHHOM MPECTYMHOCTH SBJSETCS YIYYIICHHE KaK YPOBHS MaTepHUalbHO-TEXHHYCCKOU
0a3bl, TaK ¥ YPOBHS MOATOTOBKH WICHOB OPTaHMW30BAHHBIX MPECTYMHBIX rpymil. M3 sToro cienyer,
YTO JJISi TOTO, YTOOBI COBEPIIUTH MPECTYIUICHUE, IMOCIEACTBUS KOTOPOrO MPUYHHAT HAUOOJIBIIHIA
yiep6 pu3muecKum, I0PUINIECKAM JIUIAM HITH TOCYIapCTBY B LIEIOM, HEOOXOIUMO OCYIIECTBUTH
TUTAHUPOBAHHUE TMPECTYMHOW NeATeIbHOCTH. VIMEHHO A 3TOr0 M CO3JAIOTCS OpPTaHM30BAHHBIE
MPECTYIHBIE TPYIIIIBI U OpraHU3alluH.

Bce Oonee BbICOKasi KOHIIGHTpAIMsl, MPOSBICHUE MPAKTHUYECKU BO BCeX cdepax KU3HU
O6HICCTBa, a TaKXeE BSaHMOHeﬁCTBHe C OINpCACICHHBIMU TUIIAMH JIMYHOCTHU IIPHUBCIIO Pa3BUTUC
MPECTYMHOCTH Ha OoJiee BHICOKHI YpOBEHb KAa4eCTBEHHOTO COCTOSHHUS. B Hacrosimee Bpems
OpPraHM30BaHHASI TPECTYITHOCTHh 3BOJIOIMOHUPYET, OKa3blBas OOPATHOC HETATWBHOC BIIMSHHE HA
chepsl KU3HU OOIIECTBA U SIBISETCS HEIOCTATOYHO H3YyYCHHBIM SIBICHHEM, B TOM YHCIE B
KPUMHUHOJOTUYCCKOM W  YI'OJOBHO-IIPABOM  aCIICKTax. To ecth MNpECTYIHOCTb, SABJIAACH
MOJICUCTEMOM OOIIECTBA pa3BUBACTCS BMECTE C HUM, YCIOXKHAACH B CTPYKTYPHOM M Ka4€CTBEHHOM
oTHomieHHH. Ha ompeneieHHOM 3Tane MCTOPUYECKOTO Pa3BUTHS TPYIIOBas OOMICYTrOJIOBHAS
MPECTYIMHOCTh CO3/1ae€T YCTOWYMBBLIC OpraHU3AIMOHHBIC CTPYKTYPHI (IMaiku, Oauabl). Jlanee nmeer
CBOC pa3BUTHE NPOPECCHOHANBbHAS IPECTYIIHOCTh, OJHOBPEMEHHO C KOTOpPOH B OOIIECTBE
CYICCTBYCT M JHMHAMHUYCCKH Pa3BHUBACTCA KOPPYIIHUOHHAA MW SKOHOMHUYCCKAsA MNPCCTYIMHOCTE.
[ToquuHEHHBIC OJTHUM M TEM € CUCTEMHBIM 3aKOHAM, BCE MOJCUCTEMBI MPECTYIMHOCTH HAYHHAIOT
B3aMMOJICHCTBOBATh Mexay coboil. U yxke B 90-¢ rr. XX B. mpecTymHOCTh BoOpana B cels
CYIIHOCTHBIC CBOMCTBA U TPYIIIOBOH, U MPO(HECCUOHATBHOM, U SJKOHOMUYECKOH, a CaMO€ TJIABHOE —
OCIIOBOPOTHUYKOBOM MPECTYITHOCTH, CTAB OPraHU30BAHHOU MPECTYITHOCTHIO.

Jns OoprObI C TakuM SIBJICHHEM, KaK OPTraHW30BaHHAs IPECTYIMHOCTh, HEOOXOIMMO
OCYIIIECTBIICHUE B paMKaX €IUHOW rOCYIapCTBEHHOW KOMIUICKCHOM IMPOTrPaMMbl COOTBETCTBYIOIINX

192



Pecnybruxarnckas Hayuno-meopemuyeckas KOH@epeHyus

«benopycckoe npaso 60 epemenu u npocmpancmeey

MOJIMTUYECKUX, YIKOHOMUYECKUX, MPABOBBIX, COLMAIBHBIX, UJICOJIOTHYECKUX, aJIMUHUCTPATUBHBIX

mep. Ilpuopurer nomkeH OBITH OTAAH COLMAIBHO-dKOHOMHUYECKMM. Henb3s HenooleHUBaTh

MPaBOBBIE CPEJCTBA, M, B YAaCTHOCTH, YIOJOBHO-IPAaBOBbIE, HalpaBieHHblE Ha OOpHOYy C
OpPraHU30BaHHOM IPECTYIHOCTHIO.

B ycnoBusix, xorma B JeATEIbHOCTH IPABOOXPAHUTENbHBIX OPraHOB KBalU(UKALIMS
MPECTYIUICHUN COMpPSIKEHAa CO 3HAYUTENbHBIMU TPYAHOCTSMHM, OLICHOUHBIM XapakTep MpPU3HAKOB
OpTraHW30BAHHOM TPECTYMHOW TPYyNMbl SIBISETCS Ccepbe3HOM mpoOsemon. Hamwume Takmx
00s13aTeNbHBIX  MPHU3HAKOB  OPraHU30BAaHHOW Tpymmbl (IPECTYMHOW OpraHu3aluu), Kak
YCTOWYMBOCTh, COOPraHW30BAaHHOCTb, MOOWJIBHOCTb, MJIUTEIBHOCTh MPECTYIHON AesITeTbHOCTU
cHIKaloT 3(deKkTuBHOCTE OOpPHOBI € HEHM, MOCKOJBbKY JOKa3blBaTh COOTBETCTBHE T'PYIIIBI
(opraHuzanuu) BCeM STUM IMpHU3HAKaM MOKHO TOAaMH, OJHAKO B JOKAa3aHHOCTU OOJBIIMHCTBA U3
HUX BCErja MOKHO cOMHeBaThCs. [IpobiieMa OTCYTCTBHSI OOBEKTUBHBIX M OYEBHJIHBIX MPU3HAKOB
OpPraHM30BAHHOM MPECTYMHON I'PYNIbl TpeOyeT BHUMAHUS YYEHBIX, TaK KaKk OT 3TOT0 BO MHOTOM
3aBUCUT JE€HCTBEHHOCTh YTOJIOBHO-TIPABOBBIX Mep OOpHOBI C OPraHM30BAaHHOW IMPECTYIHOCTHIO.
Pa3zpemenrie maHHO#M MPOOJIEMBI BO3MOXKHO HECKOJBKHMH crioco0aMu: 0Oosee IMOJHO W TOYHO
PacKpBITh COJIEpKAHHME OICHOYHBIX TOHATUH B 4. 1 cT. 18 VYromoBHoro kojaekca PecmyOnuku
benapycph; NOMOMHUTH MAHHYIO CTAaTbIO MPUMEYAHUSMHU, PA3BACHAIOIMIMMU CYTh OTAEIBHBIX
IIPU3HAKOB OPraHM30BaHHOM TPYMIIbI, MO0 MOJHOCTHIO NMEPECMOTPETh NOHATHE OPTraHU30BAHHOU
TPYMIbI, YKa3aB TOYHbIE U OJTHO3HAYHO TPAKTyeMbIe MPU3HAKHU, KOTOpPbIE OyIyT HEOOXOAUMBI IS
MIPU3HAHMS TPYIIIBI OPTaHU30BaHHOM.

A.A. Cmupnosa
BI'Y (r. MuHnck)

ITPOBJIEMA HES®®EKTUBHOCTH YI'OJIOBHO-ITPABOBbBIX HOPM HA TTPUMEPE
HAKA3AHUWA B BUIE OTPAHUYEHN A CBOBO/IbI BE3 HAITPABJIEHN A B
NCTIPABUTEJIbHOE YUYPEXIEHUE OTKPBITOI'O TUITA

OnHa W3 OCHOBHBIX (YHKIMH TIpaBa 3aKIIOYaeTCsl B PETYIMPOBAHWUU OOIIECTBEHHBIX
otHoueHui. [IpaBo onuueTBOpsieTcss B MpaBOBBIX HOpMax. Ha mpakTuke cymiecTByeT mpobsema,
YTO HE BCEr/la HOPMBI IpaBa CIPABIAIOTCS C PEryJHpPOBAHMEM OOIIECTBEHHBIX OTHOIIECHHUH.
[lpeanoceiikaMy  JaHHOTO SIBIEHUST MOTYT SIBISATbCA pa3iUYHbIE OCHOBAHMS: HEJIOCTATOK
IIPAaBOBOIO PETYJIUPOBAHUS, YPE3MEPHOE IPABOBOE PpEryIMpOBaHHE, OOJBIIOE KOJIUYECTBO
OLICHOYHBIX IIOHATHUH, YCTAHOBJIEHHE KOTOPBIX MPENATCTBYET IPABOINPUMEHEHHUIO, a TaKkKe
HeXBaTKa Ha/JIeKAILETO OPraHU3allMOHHO-IIPAaBOBOT0 00ECIIEYEHHs pealln3allii HOPMBI [TpaBa.

PaccmorpuM  mpoGieMy — OTCYTCTBHMSI — HAQAJIEKALIEr0  OPraHU3al[MOHHO-IPAaBOBOIO
o0ecredyeHns peaju3allid HOPMBI [paBa Ha IMpPUMEpPE TAKOro BHUAAa HaKa3aHMs, KaK OrpaHHYEHUE
cBOOO/IbI O€3 HAIPaBICHUS B UCTIPABUTEIBHOE YUPEKIECHUE OTKPHITOTO THIIA.

JlaHHBI BUJ HaKa3aHUS 3aKpervieH B ¢T. 55 YromoBHOTo Konekca PecryOnuku benmapyce.
[TocranoBnenue Ilnenyma BepxoBHoro Cyma ot 20 gexabps 2007 r. Ne 18 «O mpaktuke
Ha3HAYeHUs CyJaMM HaKa3aHUs B BHUJAE OTIPAHUYEHHUS CBOOOIBI» TOJKYET KOMIUIEKC HOPM,
CBSI3aHHBIX C HA3HAYCHHWEM HAKa3aHUs B BHJE OrpaHUYCHHS CBOOOJBI O€3 HampaBiCHUS B
UCIPAaBUTENIbHOE YUYpPEXJIEHHE OTKphIToro tuma. IIpaBoBas periameHTaiyss JaHHOTO BOIPOCA He
oOpa3yeT MpoOJEMHBIX AaCMEKTOB IMPH MPABONPUMEHEHWH, HO BBI3BIBAET COMHEHHS BOMIPOC 00
3¢ (GEKTUBHOCTH JaHHOT'O BHJIa HAKa3aHMUS.

Orpannyenue cBOOOAB! 0e3 HANPABICHUS B UCIPABUTEIHFHOE YUPEKACHNUE OTKPHITOTO TUIIA
ABJISIETCSI XOPOILEH anbTepHATUBONW TAaKOMY BUJA HaKa3aHWs, KaK JIMIIEHHE CBOOOJIbI, MOCKOJIBKY
BUHOBHOE JIUIIO TIPETEPIICBACT JUIICHHUS B YaCTH CBOOOJHOTO TIEpEMEIICHHS, PACTIOPSHKEHUSI CBOUM
BpPEMEHEM, OpraHM3allMi J0Cyra, OUIYyIaeT HEeraTHBHbIE IOCIEICTBHA CBOEro JesiHUs Ha cele,
OCMBICJIUBAET COJAESIHHOE — MPOBOLMpPYETCs Ipolecc ucnpasieHusd. Ho 3xech cymectByer
npobiemMa ¢ pealn3anueil JaHHOM HOPMBI: KOHTPOJIb 32 COOJIIOJIEHHEM OCYXIECHHBIM YCIOBHI
OTOBIBAHMS HAKA3aHWS COrMAcHO cT. 48' VT0J0BHO-HCIONHUTENBHOrO KOmeKca PecryGmuku
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