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TpaguUHMOHHBIA  OPUAUYECKUI  COCTAaB TIPAXKIJAHCKUX  IPABOOTHOIIEHUHA  MOKHO
MPEJICTaBUTh B BUJIE COBOKYITHOCTH TPEX DJIEMEHTOB — CYOBEKTOB, OOBEKTOB U COJepkaHus. B
KauecTBE CYOBEKTOB TIPaKIAHCKUX IPABOOTHOLIEHUH MOIYT BBICTYNAaTh (PHU3MUYECKUE JIHIA
(TpaskmaHe, MHOCTPAHHBIC TpaXK/IaHe, TUIa 0e3 TPaXKIaHCTBA), IOPUANUYECKHUE JINIA, TOCYAapCTBO B
JUIE TOCYIapCTBEHHBIX OPraHOB U JIOJDKHOCTHBIX JIML. OCHOBHBIM TpeOOBaHUEM [UJIsl y4acTHUs
YKa3aHHBIX CYOBEKTOB B TPAKIAHCKHUX MPABOOTHOIICHUSIX BBICTYNAET HAJMYUE Y HUX TPAXKITaHCKON
npaBocyObekTHOCTH. CofepikaHne TPaKJaHCKOTO MPABOOTHOIIEHUS COCTABISIIOT CYOBEKTHBHBIC
npaBa U HOPUAUYCCKHUC 06513aHHOCTI/I. B coorBeTcTBHU C TPAAUIUOHHBIM IMOAXOAOM, KaXKIOMY
CyOBEKTUBHOMY IIPAaBYy COOTBETCTBYET IOpUaNUecKas 0053aHHOCTh. OJJHAKO ClIeyeT OTMETUTh, YTO
Cper HEKOTOPBIX HCCIEAOBATENIe CEero/iHs paclpOCTPAHEHO MHEHHUE O CYHIECTBOBAHMHM TAKOTO
BUJa CYOBEKTHBHBIX NpaB, KaK CEKyHJAapHbIe, T.e. HE HMMEIONIME BCTPEYHBIX IOPUINUECKHUX
o0si3arHOCTEH. K TakuMm BUIaM MOXHO OTHECTH, HAllpUMeEp, PaBO HA OTKa3 OT JOrOBOpa WU Ha
MIPUHSTHE HACJIEICTBA.

Hapsiny ¢ cyOBekToM H coaepKaHHEM, 3JIEMEHTOM MPABOOTHOIICHHS SIBISIOTCS €ro
O0OBEKTBI, KOTOPHIC 3aKpeIuIieHbl B HOpMax mojapaszaena 3 riaBbl 5 ['paxmaaHCKOro Kojekca
Pecniy6nuku benapych.

Takum o00pa3oM, TpakJaHCKHUE TMPABOOTHOLICHHS TMPEACTaBISAIOT COOOW MpaBOBbIE
OTHOUICHUS, PETYIHpyEeMble HOPMAaMH TPAKJAHCKOTO TpaBa, BO3ZHUKAIONIME [0 TMOBOAY
MaTepHUaNbHBIX WJIM HEMaTepHalbHBIX OJiar, pe3ylbTaTOB JAYXOBHOTO TBOPYECTBA, YYACTHHKHU
KOTOPBIX JIOJDKHBI 00J1a1aTh TPaXaaHCKON MpaBOCYObEKTHOCTHIO. B KauecTBe ri1aBHOTO OCHOBAaHUS
BO3HHUKHOBEHHUSI TPaXXIAHCKUX TPABOOTHOLIECHUIN CJEeAyeT paccMaTpuBaTh IOPUINYECKHM (akT,
HamOoJee YaCcTOBCTPEUAOIICHCS PAa3HOBUIHOCTHIO KOTOPOTO SBISICTCS TPaKIAHCKUN TIPaBOBOM
JIOTOBOP.

M. 0. Makaposa
MUTCO (r. MuHCK)
K BOITPOCY O ITOHATHUH «IIPABOOTHOHEHHWA CYIIPYT'OB» B MEXX/IYHAPOIHbBIX
CEMEVHBIX OTHOIIEHUAX

3akoHHBI Opak TOpOXKIAeT pa3HOOOpa3HBIH KOMIUIEKC IPABOOTHOLICHUNA MEXITY
cynpyramu. [IpaBooTHOLIEHUsS] CyNpyroB B TpaHCTPAaHUYHBIX Opakax KMMEIOT CBOIO CIELU(UKY,
KOTOpass OOYCJIOBIE€HA HAIMOHAIBbHBIMU M PEIUTHO3HBIMM TPAIULIMAMU MU OObIYAsMHU, HO U
cnenr(UKOi MPaBOBOTO PETYIMPOBAHUS MEXKTYHAPOIHBIX CEMEWHBIX OTHOIICHUH.

PaccmotpeHne MOHATHA «IIPAaBOOTHOUICHUS CYIPYrOB ¢ MHOCTPAHHBIM DJIEMEHTOM» MUMEET
BA)XHOE 3HAYECHME KaK IPAaBOBOM Hayke, TaK MU B HOPMOTBOpUYECTBe. B Haudame mnpencraBiser
MHTEpEC MPpaBoOBasi KATETOPUs «IIPABOOTHOILIEHHE), KOTOpasi TPaJAULIMOHHO Obljia M0J IPUCTAIBHBIM
BHUMaHUEM B JOKTPUHAJIbHBIX MCCIEIOBAaHUAX pa3HbIX oOjacTeil mpaBa, B TOM YHCIE U
MEXKIYHAPOAHOI0 4aCTHOrO IpaBa. B Hay4yHOU JMTEpaType A0 CUX IOp BBI3BIBAIOT AUCKYCCUHU U
HEOJHO3HAYHOCTh ITOHUMAaHUs MOHATHUS «IIPAaBOOTHOIICHUE», CTPYKTYPBI, COIAEPIKAHUs, a TAKKE
OCHOBHBIX  IIPU3HAKOB  IPAaBOOTHOLICHMs. B OpUAMYECKUX  HSHUUKIONEAUAX IO
«MIPaBOOTHOILLIEHUEM» IMOHMMAETCA OOIECTBEHHOE OTHOUIEHHE, 3HAUYMMOE€ JUIsl TOoCyAapcTBa M
o0IIecTBa, yperyJMpoBaHHOE IIPaBOM, BO3HHUKAIOLIEe M3 B3aUMHBIX IpaB M O0S3aHHOCTEH,
Y4acTBYIOIIMX B HUX JIMII.

TeopeTuuecKkoMy OCMBICIICHUIO IOHATUS <«IIPABOOTHOLIEHUS CYNPYIOB C HMHOCTPaHHBIM
3JIEMEHTOM» B IPAaBOBOM JOKTPUHE HE YyHAEIsUIoCch JobkHOro BHuMaHus. Kopekc PecnyOmuku
benapyce 0 Opake U ceMbE COAEPKUT KAaTETOPHIO «IPAaBOOTHOLICHUS». 3aKOHOAATEJIbHOE
3aKpEIJICHUE HOPMATHBHOIO IOHSTHS «IIPAaBOOTHOIICHHS CYNPYTroB» OTCYTCTBYeT. [Ipu 3TOM
IIpaBOBasi KaTEropusl <IIPAaBOOTHOILIECHHs CYIPYrOB» IIMPOKO MCIOJB3YeTCs B JABYCTOPOHHHMX U
pPErnOHANbHBIX MEXIYHApOAHBIX JOrOBOpax O IPAaBOBOM MOMOILM, OOJIBIIMHCTBO M3 KOTOPBIX
collepKaT  YHU(PUIMPOBAHHBbIE KOJUIM3HOHHBIE HOPMBI, PETYIHPYIOIIME IPaBOOTHOLICHUS

CYIpYTOB.
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[IpaBoOTHOIIEHHUSI ~ CYNPYrOB  SBIAIOTCS  PE3yJbTaTOM IPAaBOBOIO  PEryIMpOBaHUs
MEXIYHAPOJHBIX CEMEWHBIX OTHOIIeHH. [log MeXTyHapOIHBIMH CEMEHHBIMH OTHOIICHUSMU
CleIyeT TOHMMATh IIUPOKHN KPYr OTHOIICHWH MEXIY CYNpyraMu W OBIBIIUMH CYIPYTaMU,
KOTOpBIC BO3HUKIIU B c(pepe Opaka U CeMbH, OCIOKHEHHBIE HHOCTPAHHBIM 3JIEMEHTOM: 3aKJIFOUCHUE
U pacTtopkeHue Opaka, HEIEHCTBUTENIBHOCTh Opaka, JIMYHble HEHUMYIIECTBEHHbIE IpaBa U
00sI3aHHOCTH, UWMYIIECTBCHHbIC OTHOIICHUS, BKIIOYas OpadHbIi JOTOBOpP, AalTUMEHTHBIE
00s13aTeIBCTBA 110 B3aUMHOMY cojepskannto. Kak ormedaet B.JI. ToncThIX, «ceMelHbIE OTHOIIICHUS
— OTHOILIEHUS CJIOXKHBIE 0 CYOBEKTUBHOMY COCTABY H IO COJEPKAHUION.

[IpaBoOTHOIIEHHS CYNPYTrOB C WHOCTPAHHBIM 3JEMEHTOM, Kak Jit000e MpaBOOTHOIIEHUE,
YperyJaupoBaHHOE IMPABOM, BKJIIOYAeT B ce0s TaKUe OJJIEMEHThI KaK CyOBEKThI, OOBEKT H
coJiep>KaHHe IPABOOTHONICHUH (B3aUMHBIE TMYHbIE HEMMYIIIECTBEHHbBIE U UMYIIIECTBEHHBIE NpaBa U
00sI3aHHOCTSIMH ~ CympyroB). B  cBow  ouepenb, HWHOCTPAHHBIA  DJIIEMEHT  SBISETCS
OCHOBOIIOJIAraroIIe MpaBOBOM KaTErOpHen sl MEXIYHAPOIHBIX CEMEMHBIX OTHOLIEHU. Hannuue
MHOCTPAHHOTO 3JIEMEHTA B MPABOOTHOIIEHUAX CYNPYTOB HAXOAUT CBOE OTPAXKEHUE B CYOBEKTHOM
cocTaBe (3aKIro4YeHue Opaka ¢ MHOCTPAHIIEM, MPOXUBAHUE CYNPYroB(a) 3a rpaHUIICH); B 00BEKTE
MPaBOOTHOIICHUSI (HAXOXJACHUU 3a TpaHULEH JBMKUMOTO U HEABHKUMOTO HMMYIIECTBA,
MIPUHAJJIEKAIIETO CYNpyraM); IpUIUIeckoM ¢GakTe, UMEIOIIMM MECTO 3a IMpeaesaMH rocy1apcTBa
(3axiroueHure Opaka 3a rpaHuleH, 3aKII0YeHe OpavyHOro JI0roBOpa).

B acnexre BbIlIeCKa3aHHOTO MPEACTABISAETCS MPEIOKUTH CIENYIOIIee JTOKTPHUHAIBLHOE
onpeneneHue: «[IpaBOOTHOIIEHUSI CYNPYroB ¢ MHOCTPAHHBIM 3JIEMEHTOM — 3TO OOIIECTBEHHBIC
OTHOILIGHHUS, YPETYJUPOBAaHHbIE HOpPMaMHU IIpaBa, OCHOBAHHBIE HAa 3aKOHE WU JIOTOBOpE,
BO3HUKAOIINE 10 MOBOJAY B3aUMHBIX IpPaB M OOS3aHHOCTEH CyNPYroB W OBIBIIMX CYNPYTOB, B
pe3ynbTaTe 3aKI0YeHs Opaka B yCTAHOBJICHHOM 3aKOHOM IOPSIIKE U UMEIOIIUE MPABOBYIO CBSI3b C
JIBYMS U O0Jiee TPaBONOPSIKAMIY.

O.11. Maxcumuyk
bapI'V (r. bapanosuun)

K BOITPOCY O TTPABOBOM PEXXVME ITPEJIIIPEHMATEJILCKON JETEJILHOCTH
NHOCTPAHHBIX 'PAXXJIAH B PECITYBJIMKE BEJIAPYCH

OaHuM M3 OCHOBHBIX (PAKTOPOB YCTOMYMBOTO COIMAIBEHO-3KOHOMHUYECKOTO Pa3BUTHUS
m000ro TOCyJapcTBa SIBISETCS CO3JaHHE OJArOMPHUSTHBIX YCJIOBHM JUIsl  OCYIECTBIICHUS
MpeANPUHUMATENbCKOMN €SI TEIbHOCTH.

VYyacTue MHOCTpaHHBIX TPaXAaH B MPEANPUHUMATEIIBCKOW IeATENbHOCTH B PecmyOnmke
benapych siBnsieTcs NpUOPUTETHBIM, TOCKOJIBKY MO3BOJISET MIPUBJICYb HMHOCTPAHHBIN KAUTANl U TEM
CaMbIM TI03BOJISIET YCTPAHUTh HATOOHOCTh B IPUBJICUCHUH TIOPOTHUX KPEIUTHBIX PECYpPCOB.

Bompoc mpaBoBoro pexuma OCYIIECTBIEHHUS MNPEANPUHUMATENbCKON IESITEIbHOCTH
MHOCTPaHHBIMU Ipa’kJaHaMH paccMaTpuBaeTcs B paborax Takux aBTopoB kak B.H. ®ucenko, B.T.
Tuxunu, C.C. Babumesuu, M.M. borycnasckoro, C.D. Xwmunckoro, B.B. T'ymuna, HO.A.
Hmutpuesa, B.C. benbix, O.A. bensesoit, H.M. KopmryHoga.

Jns moHMMaHUsA NPUPOJABI MPABOBOTO pEeXUMA MNPEANPUHUMATENBCKON JEATEIbHOCTH
(bU3MYECKUX U IOPUAMYECKHUX JIUI] HEOOXOAMMO MCXOIUTh M3 OOIIe XapaKTepUCTUKU MPABOBOTO
pexuMa, KOTOPBI BRICTYIAET B KAU€CTBE MEPBUYHOIO 110 OTHOIIEHUIO KO BCEM OCTaJIbHBIM.

[TpaBoBoii pexum npeacTaBiseT co00i COBOKYIMTHOCTh HOPMATUBHO 3aKPETNIEHHBIX METOOB
U CPEACTB MPABOBOTO PETYIWPOBAHUS, HANPABICHHBIX HA YCTAHOBJICHHE OIPEICICHHOrO MOPsIKa
Y TIPaBUJI B3aUMOJICHCTBUS B TOM UM MHOM 001acTH OOLIECTBEHHBIX OTHOIICHUH.

Ero Taxke MOXHO XapaKTepu30BaTh KaK KOMIUIEKC OOIIECTBEHHBIX OTHOIICHHUN
OTIPEICNICHHOTO BHJIAa ACSITENbHOCTH, 3aKPEIUICHHBIN IOPUIUYECKUMH HOPMaMH U 00ecreYeHHbII
COBOKYITHOCTHIO IOPUIUKO-OPTaHU3AIIMOHHBIX CPEJICTB.

[IppuMeHUTENPHO K MHOCTPAaHHBIM TpaKAaHaM BBIIEISAIOT CIEAYIOIIME BHbI IPABOBBIX
pPeXUMOB: 1) peKUM HAIMOHAJIHLHOTO MPEOBIBAHMS — MPEAOCTABICHHE WHOCTPAHHBIM TpakJaHaM
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