yeckoro nmua. C hopmManbHO-PUANYECKON TOYKN 3PEHUS peopraHmsalms
npeacTasBnsieT co6oli Npouecc NepemMeHbl UL, B MMYLLECTBEHHbLIX U WHbIX
NPaBOOTHOLLEHUAX B NOPSAAKE NMpaBornpeeMcTBa.

KO puanyeckn 3Ha4YMMbIMW NPU3HaAKaAMW peopraHmnsaummn SsBNATCSA:

e NpaBonNpPeeMCcTBO BHOBb BO3HUKLUUX HPUANYECKUX NUL,.

* N3MEHEHMe pa3Mepa YCTaBHOro Kanutana M cy6beKTHOro cocTasa
YYaCTHUKOB PEOpraHn3yemMoro opuan4yeckoro nuua (3a CKIYeHnem npe-
obpa3oBaHus);

e NonHas aBTOHOMWS OPUAMNYECKOTO NuLa — npaBonpeeMHUKa, BO3-
HUKLLEro B pe3ynbTaTe peopraHmMsaumu, OT peopraHU3oBaHHOro puanye-
CKOro nuua.

Ba)KHO MOHMMAaTb, YTO peopraHu3auuns, sBASIACH CMOXXHbIM Opuanye-
CKWM COCTaBOM, MnpeacTaBnsieT cob6oii HeKuii npouecc, T.e. COBOKYMHOCTb
nocnenoBaTefbHbIX AeACTBUI YHaCTHMKOB paccMaTprMBaeMoro npaBooTHOLLe-
HWUA, HanpaBneHHbIX Ha AOCTMXXEHNE KOHKPETHOro pesynbtata. CtaTbs 53
MpaxkaaHcKoro kKogekca Pecny6nnku Benapycb npegycMmarpuBaeT MATb
hopM peopraHusauun: cinsHue, NpUcoejuHeHne, pasgeneHuve, BblaeneHue
1 npeo6pasoBaHue. PeopraHusauus Bcerga cBsidaHa C MNpaBoONpeemMcTBOM
MeXXAy pUANYEeCKUMU NMuamMu.

Mpoueaypa peopraHusaln, npegycMoTpeHHasi 3apy6e>kKHbIM 3aKOHO-
AaTenbCTBOM, OTAMYaeTCA MaKcuMManbHOW Ny6nnyHocTbio. KOHTponb 3a
cobnogeHnem Tpe6oBaHU 3aKoHOAaTeNbCTBA NPY NPOBeAeHNN peopraHn3a-
LM OCYLLLECTBASETCS He TONIbKO CO CTOPOHbI rocyaapcTaa (cys, peructTpumpy-
oLLMe OpraHbl, HOTApUyC), HO U CO CTOPOHbI HE3ABMCUMbIX 3KCMEPTOB U pe-
BW30POB.

XoTenocb 6bl OTMETUTb, YTO B HACTOsILLLEe BPEMSI peopraHmsaums — ad-
(PEKTUBHbIN GU3HEC-UHCTPYMEHT. B cOBpPeMeHHbIX 3KOHOMUYECKNX YCN0BU-
SIX peopraHusauuns gaeT NepcnekTUBbl ANs pasBUTUSA 6M3Heca, ModepHU3a-
LN N pa3BUTUS NPON3BOACTBA, MOBbILLIEHWS KOHKYPEHTOCMOCOGHOCTN KOM-
naHwWii Ha pbiHKE U KakK cneicTBve — Ans pasBUTUSA 3KOHOMUKN Pecny6nn-
Ku Benapycb B Lenom.

M.H. Kygperko
Bray (MuvHck)

K BOMPOCY O CYBbEKTHOM COCTABE B MPOLEAYPE
OB 9KOHOMWYECKOW HECOCTOATE/IbHOCTU
(BAHKPOTCTBE)

O6palasicb K Bonpocy o cy6eKTHOM coCTaBe B npoueaype 06 3KOHOMU-
YecKoii HecocTosATeNbHOCTU (6aHKPOTCTBE), HEO6XOAMMO OTMETUTbL, UTO Mo-
HATUE «AOMKHUK» MPU ynoTpebreHUN B HOpMax rnpaBa 0 HECOCTOSATENbHO-
CTW CyLLeCTBEHHO OT/MYaeTcs Mo CBOEMY COAEP>KaHWUo OT TPAAULIMOHHOIO
noaxofa, NPYMEHSeMOro B rpaXk4aHCKoOM rMpase.
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[JOMKHUK AABNAeTCA KN4eBbiM CyO6beKTOM Mpoueaypbl 6aHKpOTCTBA.
MM MOXXeT 6bITb HennaTeXXecnocobHbIN UHANBUAYaNbHbIV NpeanpuHMMa-
TeNb WU HennaTeXxecnocobHoe opuamnyeckoe n1Muo. Bo3amMoXxXHOCTL npume-
HeHVs npouegypbl NPU3HAHNA 3KOHOMUYECKU HEeCcoCcToATeNbHbIM (6aHKpoO-
TOM) rpa>kiaHnHa, He MMeroLLLero cratyca MHAUBMAYyaNbHOro npegnpuHnuma-
Tens, 3aKoHogaTensCTBOM Pecny6nuku benapycb He npegycmarpmuBaeTcs.

AHanns HopMm [pakpaHckoro kogekca Pecny6nuku Benapycb 1998 r.
(nanee — IK), a Tak>xe Hopm 3akoHa oT 18 utona 2000 r. «<O6 sKOHOMMUYe-
CKOW HecocTosATeNnbHOCTU (6aHKpOTCTBE)» (ganee — 3akKOH) MO3BONSAET A0-
CTaTo4YHO MOMHO OMNpPeAennTb KPYr AOMKHUKOB.

Bo-nepBbIX, 3T0 Nt06ble KOMMeEpPYECKNe opraHn3aLmn, B TOMm yncne gei-
cTBylOLWMe B hopMe: XO3ANCTBEHHOro ToBapuuiecTBa (MONHOFO MU KOM-
MaHAMTHOrO0); X035AMCTBEHHOro obuiecTBa (AKLMOHEPHOro, ¢ orpaHU4YeHHON
OTBETCTBEHHOCTbIO UM C [OMNONHUTENBbHOW OTBETCTBEHHOCTbIO); MPON3BOA-
CTBEHHOro Koorepatmea, B TOM 4uC/ie KONX03a; YHUTapHOro npeanpus-
TWSA, OCHOBaAHHOrO Ha npase X03AACTBEHHOT0 BegeHMsA. Kommepueckume opra-
Hu3auuu B OpMe YHUTapHOro nNpeanpuaTmUsa, OCHOBaHHOIO Ha rnpase onepa-
TUBHOIO YyrnpasneHUsa (KaseHHble MNpeanpuaTns), WUCKIOYEHbl U3 Kpyra
IOPUNYECKNX NULL, KOTOPble MOTYT 6bITb AO/MKHUKAMW MO Aenam o 6aH-
KpOTCTBE.

Bo-BTOpbIX, 3TO HEKOMMepYeCcKue opraHmnsauunm, geiicTeyrolne, B 4acT-
HOCTU, B hopme NOTPebnTenbCKOro Kooneparnea, 6n1aroTBOPUTENbHOIO UK
MHoro doHaa. Ecnm ncxoguTb TONbLKO M3 HOPM, cofepXkalmxcsa B cT. 61 MK
M cT. 1 3akoHa, TO Apyrve HeKOMMepYyecKne opraHmsaunum He mMoryT 6bITb
OO0MKHUKaMn B fene 06 3KOHOMUYECKOM HECOCTOATENbHOCTU (6aHKPOTCTBE).
OfHaKo 34eCb HY>XKHO 3aMeTUTb, YTO B CT. 46 K cofep>XUTcsA He3aKpbITbIi
nepeyeHb (hOPM HEKOMMEPYECKUX OpraHmn3auunii.

Takum o6pas3omM, HanULo KoNnnuausa Asyx HopMm NK: B n. 3 cT. 46 gaetcs
NPUMepHbIA (HencyepnbiBalOLWNiA, OTKPbITbIA) NepevyeHb HEKOMMEPYECKNX
opraHusauun, an. 1ct. 61 cogep>XnT MNepaTNBHYIO HOPMY U He AonycKa-
eT AO0MNONMHEHNS NepeyvyHs HEeKOMMep4yecKMX opraHusauuii, KoTopble MOryT
6bITb NPU3HaHbl 3KOHOMWYECKN HECOCTOATENbHbIMU (baHKpoTamu).

YKaszaHHY0 npobiaemMy MOXHO pelwnTb ABYMSA MNyTamu. Bo-nepsbix,
MO>XHO gononHuTb MK nyTem nepeymncneHmns KOHKPeTHbIX (OPM HEKOMMEpP-
YeCKMX opraHusaumnii, K KOTopbiM NMPUMEHUMbI Npouesypbl 6aHKpPOTCTBA.
Bo-BTOpPbIX, MOXHO YyCTaHOBUTb He MNepeyeHb HEKOMMEPUYECKUX opraHuvsa-
LW, a KPUTEPUN OTHECEHUS NX K IOPUANYECKNM NNLLaM, Ha KOTopble pac-
npocTpaHseTcsa 3aKOoH.

MpegnoyTUTeNbHbLIM NMpeAcTaBnseTCA BTOPOWM NyTb. YKa3aHHble KpuTe-
PUN MOXXHO BbISIBUTb MyTEM aHanusa rnpaBoBbIX HOPM, KOTOpble onpeaens-
0T NOHATUE, LeNN N NMPU3HAKN 3KOHOMUYECKO HecCOoCTOATeNbHOCTU (6aH-
KpPOTCTBA).

BunanTtca uenecoobpasHbiM BHECTU N3MEHEHUA U A0MNONHEHUSA B 3aKOH,
BK/IHOUYNB HEKOMMEPYECKME OpraHusaumm B YNCNO CYy6BLEKTOB 3KOHOMMUYeE-
CKOI HEecoCTOSAATeNbHOCTW, CO374aB MPW 3TOM [AOMONHUTENbHble rapaHTum
Mo B3bICKaHWIO Aonra AN KpeguToOpoB HEKOMMEPYEeCKUX OopraHusauui,
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a caMMM HeKOMMep4YeCKMM opraHmsaymsam umMcnonb3oBaTb NpeaycMOTpPEH-
Hbleé 3aKOHO4aTeNbCTBOM Mepbl MO BOCCTaHOB/IEHUIO nnaTe>xecnoco6HoOCTH
n OCBO60)K,quMK) OT Aonros..

N.Ir. KygpvH

BoeHHas akagemus Pecny6nvkn Benapycb (MUHCK)

MPUHLUMMbI MEXAYHAPOAHO-MPABOBOM
OXPAHbI OKPY>XAIOLLE/ CPEAbI

MeXxayHapogHoe akofnormyeckoe npaso (M3M1), nnu mexxayHapogHoe
npaBo OKpy>KaloL el cpefbl, — COCTaBHas 4YacTb (0OTpac/ib) CUCTEMbI MeXXAY-
HapoAHOoro npasa, NpeacTasBnstow,as coboli COBOKYNMHOCTb HOPM U MPUHL M-
rMnoB Me>XKAyHapoAHOro npasa, PeryinpyrLwmnx feaTebHOCTb ero Cy6bLeKToB
no NMpefoTBPALLEHMIO U YCTpaHeHUIO yulep6a oKpy>kaloLleil cpege n3 pas-
IMYHBIX NCTOYHMKOB, a TakXXe Mo paLnoHaibHOMY WCMO/b30BaHUIO NPU-
POAHbLIX PEecypcoB.

Pa3zButme n dpyHkKUMoHnpoBaHne M3II, KakK 1 N6OK oTpacan mexkay-
HapofHOro npasa, CTPOUTCA Ha onpefeneHHbIX OCHOBOMoONarawwmx Noio-
XKEHUAX, KOTOopble ABNAKTCA CBOEO6Pa3HbIMU HOPUANYECKUMN aKCcMoMamMmu
B OTHOCUTE/NbHO MOABWXXHOW MaTepUn MeXXAyHapoAHOro npasa — MpUHLN-
nel M3I.

MexxayHapoaHoe 3KO/0rMyeckoe npasBo MMeeT [Ba OCHOBHbIX Tuna
MPUHLUNMNOB: OCHOBHbIE MPUHLUUMbI MeXAyHapoAHoro npasa; cneuudude-
CKne npuHuunsl M3TT.

K OCHOBHbIM MpuHUMNaM Me>XXAYyHapoAHOro npasa OTHOCATCA MPUHLU-
Mbl, N3/10XKeHHble B YcTaBe OOH, Aeknapauyuu o npuHymnax OOH 1970 r.,
3aKni4YnTeNbHOM NUCTe XenbCMHCKOro cammmuta 1975 r. u BbipaboTaHHble
Me>XXAyHapoaHO-NpaBoBoOW NpaKTUKol. 3To, NMpexXkje Bcero, ocHoBomnonara-
o e NPUHLMNLI MeXXAyHapoAHOro npasa: CyBepeHHOro paBeHcTBa, Henpu-
MEHEHMS CUMbl N YITPO3bl CUNO; HEPYLLUNMOCTU FOCYAapCTBEHHbIX rpaHuLL;
TEpPpPUTOPUANbHON LLENOCTHOCTY rocyAapcTB; MUPHONO paspeLLleHns CropoB;
HeBMellaTe/NbCTBa BO BHYTPEeHHMe fefia; yBaXKeHUA npas 4efoBeKa U OCHOB-
HbIX CBO6OJA,; camoonpegeneHUs HapoaoB; COTPYAHMYECTBA; A06POCOBECTHO-
ro BbIMO/HEHNA MeXXAYHapo4HO-NPaBoOBbIX 0653aTeNbCTB.

Cneunduryeckme NpUHLUNBI MeXAyHapoAHOro 3KOJ/IOrMYecKoro npa-
Ba — KaTeropusa pasBusarowjascsa. [JaHHble NPUHLUNLI ewe He Noayyunnun
OTpaXkeHNs B KAKOM-11M60 MofiHOM KoaAudULMpoBaHHOM BUAe, OHW pa3bpo-
caHbl MO0 MHOXECTBY MeXXAyHapoAHO-NPaBoOBbIX aKTOB, NMELWNX KaK 065-
3aTeNbHbIN, TaK N peKoMeHaaTeNbHblli XxapakTep. MoaobHoe pasHoobpasne
BHOCUT HEKOTOPYIO HeonpegeneHHOCTb B MO3NLUKU IOPUCTOB-MEXAYHaPO/-
HUKOB MO BOMPOCY O Konn4yecTBe NMpuHLUmMnoB M3I. O6bIYHO BbliAensitoTCcA
crefyrowme rMpPUHUUNGI:

e OKpy>Katwuias cpefa — obuwasa 3aboTa 4YenoBevecTBa,;

e OKpy>Katollias cpefa BHe rocyAapCTBEHHbIX rpaHul, ABAseTCA o6Wwum
[OCTOAAHMEM YeNoBeYyecTBa;
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