
:3TH pac'leTbl He y<IHTblBalOT npoH3BOACTBa, no KOTOPbIM HCilOJJHeHHe npo

H3BeAeHo 'laCTH'IHO, 'ITO HCKYCCTBeHHO CHHmaeT IIOKaaarem. 3¢>Q>eKTHB

HOCTH HCilOJIReHHJi. 0JUJ8.KO HeToqHOCTH MoryT ObITb ycTpaHeHbI npH HC

nOJib30Ba.HHH AOIIOJIHHTeJlbHbIX ll><>PMYJI H paC'leTOB, Il03BOJIHJO~HX npo

CJieAHTb B AHH8MHKe acpcpeI<THBHOCTb npHHYAHT8JlbHOro HCIIOJIH8HHJl. 

TaKHM o6paaoM, coBOKynsocTb PHAa pactteTOB, HCIIOJib30BaHHe 

rpynnh1 cpopMyJI noaBOJrneT c paaHhIX cTopos ou,eHHTb AeHTeJibHOCTh op

raHoB npHHYAHTeJibHoro HCilOJIHeHHJI H 0Tpa:>1<aeT o6'heKTHBHYJO Kapn1 -

ay acpcpeKTHBHOCTH peanHaau,Hu cyAeOHbIX nocTaHOBJieHHH. 

C.B. C.nuBuncKasi 
(rprY HM . .H. KynaJibl, rpoAHo) 

IlOHHTHE HAJIOr A 

C 1 JIHeapJI 2004 r. BcTynuna B CHJIY 06~aH 'IRCTb HaJiorosoro KO

AeKca, KOTOpOH 6btJIO IlOCBJl~eHO 3H8'1HT8JlbHOe 'IHCJIO ny6JIHKaII,HH B 

cpeACTBax Maccoeoi'i l·rn<PopMau,uH. HanorosbIH KOAeKC co.zi;epmHT MHO

JKecTBO aoB~HH. Pa6oTa ua.zi; npoeKTOM Ha.noroeoro KOAeKca HB'laJIBCb 

ell.\e e 1995 r. 
Cne.zi;yeT OTMeTHTb, 'ITO B PoccHH K TOMY speMeHH y:>1<e uecKOJibKO 

JieT .zi;elicTeosan HanorosbIH KOA8KC PoccHHCKOH ¢>e.zi;ep~HH, noaTOMY 

pa3pa60T"IHKH OpHeHTHpOBRJIHCb Ha ero IlOJIO}K8HHJi H Ha apaKTHKy ero 

npHMeHeHIUI. 

B cy~eCTBYIOIQeM BHAe Ha.noroBbIH Kop,eKc ObIJI roros K sa'tfany 

2002 r., ero sse.zi;eHHe nnaHHposanocb c 01.01.2003 r. Op,eaKo CoseT 

Pecny6JIHKH OTKJIOHHJI rrpoeKT Hanoroeoro KO)l;eKca, 6bIJia C03AaHa cor-

11acHTeJ1bHaJi KOMHCCHSf, H BCTynnesHe B CHJIY Hanorosoro KO)l;eKCa aa

TS!HyJIOCb Ha u,eJibIH ro,A. 

HanoroBbIH KOAeKc IIPHAaJI aaKOHOAaTeJibHbIH ypoeeHb MHOrHM no

nomeHHHM Hanorosoro 3aKOHO)l;aTeJibCTBa, 'laCTb H3 KOTOpbIX paaee 6bl 

JIR YCTBHOBJieHa Ha IIO,A3aKOHHOM yposae, a "lBCTb B006~e He ObIJia sop

MRTHBHO aa<jJHKCHpOBBHB. 

06'heKTHBHO ou,eHHTb HanorosbIH KO,AeKc Pecny6JIHKH Benapycb 

MO)f{HO, aHaJIH3HpyJI He TOJibKO H He CTOJlbKO TO, "ITO B ReM eanHCaHO, 

CKOJlbKO TO, ttero B HeM HeT. 

3aKOHO)l;aTeJibHOe 38.KpenJieHHe IlOHJtTHJi HaJIOra ttpe3BbNaMHO BaJK

HO. Oape,AeneHHe aanora SfBJIJieTcn o6~eHBJJoroeoif eopMOH-IlPHHU.HDOM 

H <l>YHAaMeHTaJibHblM aonomeaHeM Hanorosoro npaBa. BcesoaMO:>KHbie 

no6opbI, c6opbJ, B3HOCbI, OT"lHCJl8HHJi, nJiaTe:>KH, KBK HX He H830BH, OKa

lKYTCJi B8CbMa COMHHT8JlbHbIMH c TO'tKH apeHHJi 38.KOHa, eCJIH He 6y)l;YT 

YAOBJieTBOPJITb JieraJibHbIM onpe)l;eJieHHHM Hanora, c6opa HJJH IlOlIIJIH

Hhl. H B3HMBHHe HX He 6y)l;eT HMeTb HH'lero o6~ero c 3BKOHHOCTbJO H 
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sepxoseHCTBOM npasa. Ecmt: :>Ke aTo noHJlTHe, 11pH1IeM qeTKO c<}>OPMYJnl

posaHHoe, He 38.KpenneHo, 38.KOHHOCTh B c<}>epe uarroroo6no:>KeHH.R HeB03· 

MOJKHa B IIpHHD;HIIe. 

Harrorosi:dli KOAeKc Pecny6nuKH Benapych, KaK aTo HH cTpauHo, on

pe,Z\eJieHH.R J:ia'.rrora He co,Z\ep:>KHT. CT. 1 p,eiicTBYIOID;ero B HaCTo~ee spe

MJl 3aKoiia "O Harrorax u c6opax, B3HMaeMhrx a 610p,:>KeT Pecny6nHKH Be
napych" onpe,Z\eJiJleT HWIOrH K8.K "o6Jl3aTeJlhHhJe OT'IMCJieHHH AeHe:>KHhlX 

cpe,Z\CTB B onpe,Z\eJieHHhJX 38.KOHOM pa3Mepax", 'ITO He 6onee IlOJIHO H TO'I· 

HO, qeM, HanpHMep, onpep,eneHHe "cHer - 3TO TO, 'ITO HP,eT", H He 6onee 
HaY'IHO, lJeM "aneKTpHqecTBO - M'O TO, 'tJTO B nposop,ax". 

Onpep,eneeHe, cop,ep:>Karn;eecJl B eaasaHHOM 3aKoHe, He no3BOJIJleT 

OTJIH'IHTh HWIOrH OT WTpa<l>oB, B TO'tJHOCTH a,Z\MHHHCTpaTHBHbIX H yro

JIOBHhIX, KOTOphre TO:>Ke o6JlaaTeJihHbl (p,JIH Tex, Ha KOro OHH HaJIO>Ke· 

Hhl), TO:>Ke B3HM8IOTCJl B p,eee:>KHOH <l>opMe H TO:>Ke B onpe,Z\eJieHHhlX 3a· 

KOHOM pa3Mepa.x. IlpHBeP,eHHaa cpopMyJIHpOBKa He pacKpbIBaeT HH 3KO· 

HOMH'leCKOH, HH IOPHAH'leCKOH IlPHPO.Z\hI eanora. 

ECJIH rosopHTh COBCeM npOCTO, TO HaJIOr - 3TO cnoco6 H3'h$1TIHI r o

CYA8.PCTBeHHOH co6cTseeeocTH. 0AH8KO TaKan cpopMynHposKa, oTpa

:>Ka.R CYTh JlBJieHHJl, He BKJIIO'laeT B ce6Jl HeKOTOpbIX 'lepT, npHcy~HX 
HMeHHO IianoraM, a rroTOMY H oua HBHO yID;ep6Ha. BeAh 1<oecpHCKat1,H11 

H~eCTBa no rrpuronopy Cy,Z\a - aTO T8.K:>Ke H3'hRTHe '18.CTHOH co6-

CTBeHHOCTH, H IUTpa<l> TO:>Ke, H pa3JIH'IHhie c6ophl, H IIOWJIHHhI. 

B COOTBeTCTBHH co CT. 7 3aKOHa "0 HOpMaTHBHhlX npaBOBhIX 8.KTax 

Pecny6mt:KH Benapych" eopMOTBOp'lecKaJl AeHTeJihHOCTh ocyID;eCTBJIHeTC11 

Ha npuHn;Hnax eayqaocTH. HacKOJihKO Y'ITeHhI 6enopyccKHM 38.KOHO):lare

neM COBpeMeHHhie HayqHhle npe,D;CTaBJieHHH 0 HaJIOre? 

IOpHJ:\H'leCKax eayKa npe,D;naraeT eeMano onpe,Z\eneHHH earrora. 

BoT, uanpHMep, KJiaccH"lecKoe onpe.z:1eneHHe Il.M. fOAMe: "Harror -

3TO H3'hHTHe ,Z\eBe:>KHhIX cpe,Z\CTB, ocyID;eCTBJIHeMOe B npHBY,ll;HTeJihHOl\! 

nopJl,D;Ke rocy.z:1a.pCTBeHHOH BJI8.CThlO, HMeIOID;ee n;eJihlO IlOKphITh pacxo

,Z\hl o6ID;eCTB8 H pacnpep,eJIHTb HX Me:>Kp,y rpa:>Kp,a.uaMH B COOTBeTCTBHH c 

B03MO:>KHOCTHMH K8.JK,llOro". 

liHTepecaoe no CMhJCJiy onpe.z:1eneBHe npep,no:>Keuo 6enopyccKHMH 

yqeehJMH A.,D;. KHmKeBH"leM H A.A. IIHJIHneHKO: " ... o6H3aTeJihHhle, 

HH,llHBHP,YaJihHO 6e3B03Me3,Z\Hble IIJiaTe:>KH, ycTaHOBJieHHbie 38KOHOAa

TeJibCTBOM P,JIR opra.HH38.D;HH H <l>H3H'leCKHX JIHD;, B3HMaeMhie B cpOpMe 

OT'cy)fC,ll;eHHJl npKHa,Z\Jie)fCarn;Hx HM Ha rrpase co6cTBeHHOCTH, X03JlHCT

BeHHOro sep,eHHH H orrepaTHBHOro ynpasJieHHH P,eHe>KHhIX cpep,CTB B u;e

JIHX <l>HHaHCHPOBaHHH o6ID;eCTBeHHbIX pacXO,ll;OB". ::ho onpep,eJieHHe OC· 

HOBaHO Ha p,onyID;eHHH Toro, 'ITO HaJior MO>KeT 6h!Th yCT8.HOBJieH Be 

TOJihKO 38.KOHOM (T . e. He o6naaTeJihHO 3aKOHHO) . 

06a3aTeJibHhJMH npH3HaK8.MH Banora JlBJIHIOTCJl: 

- HCIIOJih30BaHHe Ha o6ecneqemi:e scex (mo6oli H KaJKp,o:H) cpyHK· 

rraii rocyp,apcTsa.; 

- aaKOHHOCTh; 
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- npHHYAHTeJibHOCTb; 

- 6e3B03BpaTHOCTbj 

- HH,D;HBH,D;YaJibHa.a 6e3B03Me3,AHOCTb. 

B onpe,D;eJieHHH, co,D;epmar.qeMc.a B CT. 1 3aKoHa "0 aaJiorax H c6o

pax, B3HMaeMbIX s 610,D;:>KeT Pecny6JIHKH Benapyc&", HH O,D;HH H3 npu-

3HaKos Hanora, KpoMe npHHY.AHTeJI&HOCTH, He oTpamee. He B aTOM JIH 

KpOeTCJI npHqHHa (HJIH, no KpaiiHeH Mep, 0,D;Ha H3 Ba:>KHeHIDHX IIPH'IHH) 

'IY,D;OBHLqHOH Hepaa6epHXH B HarneM HaJIOrOBOM aaKOHO,D;aTeJibCTBe? 

JI1060H: npo6en B HaJIOrOBOM 3aKOHO,D;8TeJibCTBe pa6oTaeT He ea 06-

~eCTBeRHbie, a Ha Be,D;OMCTBeHHhie HHTepeCbl , C03,D;aeT IlO'lJBY ,D;JI.li npo

H3BOJia H anoynoTpe6neHHH. B oape,11;eneHHH Hanora HY:>KHa Maxcn

MaJibHa.11 '10TKOCTh. 0,D;HaKo aaKoHo,D;aTeJI& TO JIH cneu:nanhHO yKJIOHHJI 

csr OT qeTKOro <t>opMyJIHPOBaHH.II 3TOro IIOH.IITH.li, TO JIH OKa3aJIC.ll He B 

COCTOSIHHH OCMblCJIHTb CYTb J1BJieHHJ1. B peayJI&TaTe Mbl HMeeM ,D;eJIO c 

pa3MbIBaHHeM npaBOBbIX rpaHHU: HaJIOrOBOH CHCTeMbI H KaK CJie,D;CT

BHe - c qpeaMepHbIM pocTOM peaJI&Horo Hanoroaoro 6peMeHH, a TaKme 

c MHO:>K0CTBOM CIIOpHbIX H KOH<l>JIHKTHbIX aonpocoB, nopom,11;aeMbIX aa

nyTaHHbIMH 3aKOHO,D;aT0JlbHbIMH H UO,D;38KOHHbIMH eopMaMH. 

B Ha11oroBbIM KO,D;eKce 06.1IaaTeJibHO ,D;OJI:>KHO 6bITh aaxpeIIJieHo 

IOpH,D;HqecKoe onpe,D;eJieHHe HaJIOra, KOTOpoe, no MHeHHIO MHOrHx yqe

HbIX, MO:>KeT 6&ITb CJI0,D;YIOIUHM: "Ilo,A HaJIOrOM IlOHHMaeTC.II ycTaHOB

JieHHbIH 3aKOHOM ofoi:aaTeJihHbIH, HH,D;HBH,D;yaJibHO 6eaa03Me3p;HbIH, 6ea

B03BpaTHbIH H 6eaycJIOBHbIH nnaTe:>K, B3HMaeMhIH c opraHH3SU:HH H <l>H-

3H'l0CKHX JIIUJ; B c}>opMe OTqy:>Kp;eHHH npHea,11;Jie:>KaLqHX HM Ha npaae co6-

CTB0HHOCTH, X03.IIHCTB0HHOro Be,D;eHHJI HJIH onepaTHBHOro ynpaBJieHHH 

JJ;eHe:>KHbIX cpe,D;CTB B u:emi:x <l>HHaHCOBOl'O o6ecne<i:eHHJI ,D;0.IIT0JlbHOCTH 

rocy,11;apcTsa". 

H.A. ManbKOBCKuii 

(BrsY, M11HcK) 

)(EKPETbl H YKA3bl IlPE3H,ZJ;EHT A PECIIYBJIHKH 
BEJIAPYCb KAK HCTOqHHKH rPAJK,l(AHCKOro IIPABA 

CornacHo aopMe CT. 85 KoHCTHTYU:HH Pecny6JIHKH Benapyc& Ilpe-

3HAeHT Ha OCHOBe Ii B COOTBeTCTBHH c KoHCTHTYI.J;H0H H3,D;aeT yKa3bI, 

HMe10r.que o6HaaTeJibHYIO CHJIY Ha sce:H TeppHTOpHH Pecny6JIHKH Be

napycb. B cnyqasrx, ape,11;ycM0TpeHHbIX KoHCTHTYU:HeH:, Ilpean,11;eHT 

H3,D;aeT ,D;eKpeTbl, HMeIOr.qHe CHJIY 3RKOHOB , H3 <i:ero cne,11;yeT, <ITO IOpH

,ll;H"'leCKOH cHJIOH aaKoHa Ha,D;eJieH TOJI&KO ,n;eKpeT. Cne,n;y10r.qee ynoM11-

HaHne 0 DOJIHOMO'IH.IIX Ilpe311,D;0HTa B o6JiaCTH HOPMOTBOp<i:eCTBa c,n;e

JTaHO B ROpMe CT. 101 KoHCTHTYIJ;H.H, B COOTBeTCTBHH c KOTOpOH Ilpe3H

,ll;eHT UMeeT npauo H3,D;aBRTb ,D;Ba BH,D;a ,n;eKpeTOB: ,11;enerHpOBRHHble H 
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