gue TRIPS, neiticryromee B pamkax BTO u siBasiiomieecss OpueHTUpPOM
Ansi 6esIOpycCKOro 3aKOHOZATEJNA B CBeTe NEePCHEeKTUB BCTYILICHUS B
JAaHHYIO MEeXIYHAPOJHYIO OPraHM3alHui0, HAPAAY C HOPMAMH MAaTepH-
aJbHO-IIPABOBOr0 XapakTepa, COLEPKHT PAA NPONEeCcCyaJbHO-IPaBo-
BeIX HOpM (cT. 41 —50). YKasanHbIe HOPME! OTPAMXKAIOT cenuduUKy cy-
JIOIPOM3BOACTBA 0 AAaHHOMY MaccuBy cyaebHbIx cmnopos. Ilosaraem,
4YTO 3Ta cnenupUKa JOKHA OBITH MCCIeA0BAHA U OTPA’XeHa B 3aKOHO-
JAaTeyNbCTBe.

HU.A. Wapana
Bray, Muuck

METOJ0JIOTHSA KJACCHOHUKAIIAYN KOJIJIM3UN
MEXIAYHAPOJHOI'O HACJIEJOBAHHA

OAHMM U3 OCHOBHBIX HMOHSATHI MEXAYHAPOAHOI'O0 YACTHOrO Ipasa
ABNseTcA NOHATHe Koanusuii. CymecTBoBaHue KOJJIM3UK B MEXAYyHA-
POJTHOM YaCTHOM IIpaBe NpejoIpeAesieTcd, BO-IIePBBIX, IIPOTHBOOOD-
CTBOM rOCy/JapCTBEHHBIX CYBEPEHMTETOB, BO-BTOPLIX, PA3JUYUAMHU B
OOAXOAAX HANMOHAJBHBIX 3aKOHOAATEJNIE K IMPaBOBOMY peryJjuposa-
HMIO T€X MJIM MHBIX BUJIOB 00111eCTBEHHBIX OTHOLIEHH, B-TPETbHUX, COr-
JlacHeM rocyapcTsa Ha B3auMOJeUCTBUE C MHOCTPAHHLIM I1PABONOPSAL-
koM. B 3aBucumMocTH OoT cephl BOBHUKHOBEHHMS U CTENEHU PA3BUTHSA
IPOTHBOPEYHI, KOTOPhIE B3AMMOAEHCTBYIOT B PAMKAX JAHHOM KOJLIH-
3UH, KOJUIM3MM HACIEACTBEHHOrO IpaBa MOryT GhITh KJacCH(pHUIAPOBa-
Hbl. [lns1 I0pUANYECKON TEOPHHM M NPAKTUKM THIOJOrHM3auus HMeeT
fospIIOe 3HAUYEHHME, TAK KAK NO3BOJSET BHIAEJHUTH BCE POAOBHI0BOE
pasHooOpasue KOJIJIN3Mii, BRIIBUTh MX CYLHOCTH M T€M CAMBIM paspa-
6oraTh Eanbosee afeKBAaTHLIE IYTH M CPEACTBA MX IPEOJOJICHHUSA.

TepmuaoM “Konnmsun” npuHATO 0003HAYATH CTOJKHOBEHHE 1IPO-
THBONOJOXHOCTEM, NPOTHBOPeYns B (DYHKIMOHHPOBAHUM KAaKOM-Iub60
cucremsl. B obmedunocopckom cMbice JaHHBIM IIOHATAEM 0603HaYa-
eTcs CTOJKHOBEHME NPOTMBOMOJIOMKHOCTEH B npouecce passurus. 06-
eCTBO, KAK Pa3BMBAIOIIAACA cHUCTeMa, Hens30e:KHO conepiKHuT B cebe
IPOTHBOPEYMH, KOTOPbIEe yriaybusiTes, BCTYIAIOT BO B3AUMOAEKCTBIE
u TpebyloT cBoero padpemenus. IIpaso, KaKk HaJCTPOeYHOE SIBJIEHME U
BaXXHEMIIMH COUMAaJIbHBIM DPEryJisitop, O4HOBPEMEHHO CJYXUT OLHHUM
13 cnocoboB npeogoneHEns 06IECTBEHHBIX IIPOTHBOPEYMIA U B 3TOM CBA-
34, C OJHOM CTOPOHBI, ONIpe/ieJIeHHbIM 06pa3soM oTpaxaer ux, a ¢ Apyrou
CTOPOHBI, BBICTYNAsA B KAa4eCTBE OTHOCHUTEJILHO CAMOCTOSATENbHOK pas-
BUBAIOIIEHCA CHCTEMBI, CTAJIKHMBAETCA C BHYTPEHHE NPHUCYLIUMH €My
OPOTHBOPEYMAMU, KOTOPHIE TAKMKE BEAYT K KOJJIHU3UAM.
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Cuneayer pasnuyaTh KOJIU3UH, 00YCIOBJIEHHEIE CYIIHOCTRIO 00bEK-
Ta IIPaBOBOIr'O PEryJIMPOBAHUA M JIMIIb OTPAKEHHbIE B OPAAUYECKUX Te-
OpuAX, AeATeJbHOCTHA NPABONPHMEHHATE/IA U 3AaKOHOAATENHA, ¥ KOJJIH-
3UM, BBI3BAHHBIE JIOTMKOA DasBHTHA CaMO# IpaBoBO# cucrTeMsl. [lep-
BbI€ He MOryT OBITh IPEOJOJIEHb! TOJNLKO IPABOBEIMY CPEJICTBAMH, OHHU
TpebyIOT A5 CBOEro peieHus KOMIJIEKCHOrO noaxona. Bropas rpynna
KOJIIM3UM NOJKHA OBITh BBIAABJIEHA B XO/€ OPABOIPUMEHUTENHHOU MU
Hay4HOH JeATeIbHOCTH IIPABOBEAOB C TeM, YTOOBI paszpaboTaTe HAWIYY-
e OyTH ee IMPeooJIeHUs.

[Tpu apanuse KOJIN3UYA B IPABOBOM PEryJMpPOBAHUYU HACJIEACTBEH-
HBIX OTHOILIEHMMH, OCJIOMKHEHHBIX MHOCTPAHHBIM 3JIEMEHTOM, HEOOX0 1-
MO B KaueCTBe MeTO/0JIOrMYEeCKO! OCHOBBI HCII0Ih30BATh YUEHHUe O Aua-
JeKTUKE, NIPMHUMAS BO BHUMAHUE IPH 3TOM crnenuduxky obiiecTBeH-
HBIX OTHOIIEHMH, PeryJupyeMbalX MeXXAYHAPOAHLIM YaCTHBIM [IPAaBOM.
IIpueuMas BO BHUMaHME, YTO OCHOBHOM HPEAIOCHLIKONA BOZHUKHOBE-
HUA KOJJIM3UHM B HACJTEJACTBEHHOM [IPABE ABJIAITCA PA3JUYUA B IPABO-
BOM peryJMpoBaHMUM OOIECTBEHHLIX OTHOLIEHMM B JaHHOU cdepe pas-
JAYHBIMYA rocyapcTBaMM, ¥ C y4eTOM BO3MOXXHOCTH pa3pelieHus Ipo-
THBOPEYHI MEXJAY PasJN4YHBIMH [PABOIOPAJKAMHM, & TAKIKE CTEIeHH
PasBHATHSA 9THX IIPOTHBOPEYMH, KOJJIM3UM HACJIEAOBAHUA B MEXKJAyHa-
PO/IHOM 4YAaCTHOM IIpaBe MOXKHO pa3jenuTh Ha (opmaiibHBIC, OAHOPOX-
HbIe, KOHGJIMKTHbIE U BHYTPUCHCTEMHEIE.

Ecnm maTepuasJbHBIMH HOPMaMd Pa3JIMYHBIX FOCYAApCTB obuiec-
TBEHHOE OTHOIIEHWE PeryJjupyercss CXOLHBIM o6pasoM, MOXKHO roOBO-
PATH O (POPMANBHOM KONMM3UKU. B TaKOM C/Iy4yae KOJIHU3UA IPOSABIAET-
CA B KOHKYPEHIMM HECKOJIbKUX IIPABOBBIX CUCTEM B PEryJupOBaHUM
OAHOTrO OOIEeCTBEHHOr0 OTHOIIEHUA.

OnHOpPOAHBIE KOJJIM3MOHHBIC OTHOUIEHUA IIPEAIIOJATraI0T Hala4ine
PacxXoXKAeHUH B IPAaBOBOM PETyJIHMPOBAHUYU 00LIECTBEHHBIX OTHOIIEHU A
pa3JInYHBIMY IPABONOPAAKAMHM, HO BMECTE C TeM JONYCKAKT BO3IMOXK-
HOCTB MX IIPDEOJOJIEHUA MyTeM PaspelleHUs OrpaHWMYEeHHOro AeUCTBUS
paBa MHOCTPAHHOIO rOCyZlapCTBa HA HAIMOHAJIBHOM TEPPUTOPHH.

KoH(MINKTHBIE NIPABOOTHOILLIEHUA — JTO TAKOE CTOJKHOBEHUE Npa-
BONOPAJKOB Pa3JAYHBIX IOCYAAapCTB, KOTOPOE He AONYCKAaeT CaMOM
BO3MOXHOCTM MX B3aMMONPOHMKHOBEHHS B CHJIy TOrO, 4TO HOpMa
MHOCTPAHHOrO 3aKOHO/IAaTeJIbCTBa, HAIPABJIEHHAS Ha YPeryJupoBaHue
KOHKDETHOr0 OTHOLIEHWS, NPOTHBOPEYUT OCHOBAM HAIMOHANBHON
IIPABOBOM CHCTEMEI, & TAK}K€ MOPAJbHO-dTUYECKUM YCTAHOBKAM JaH-
HOI'0 COMyMa, MHBIMHY CJIOBAMMU, HOCHUT AECTPYKTHBHBIM XapaxKTep.
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