
CYJ.qecTBYlOlqeH COQHanbHOH HanpJJmeHHOCTH Me~y npe,1vrpHHHMaTeJJJ1MH 

H enacTblO. B -TpeT1>Hx, ycTpaHeHHe npH'IHH H ycnoBHH coaepmeeHJI npaao

HapymeHHH B 3KOHOMH'lecKOH c<t>epe. 3aAa'laMH pe<t>opMbl X03JIHCTBeHHOI'O 

aaKOHO)laTeJlbCTBa MOI'YT 6b1Tb: 1) o6ecneqeaHe npOCTOThI H CTa6HJihHOCTH 

CHCTeMbl npaBOBblX aopM, ee ,llOCTYDHOCTH, DOHJITHOCTH ,llJl.11 cy61>eKTOB xo-

3SIHCTBOBaHHJI; 2) nepeHOC aKQeHTa B perynHpOBaHHH o6rqecTBeHHblX OTHO· 

weHHH c Il0A38KOHHblX HOpMaTHBHblX BKTOB Ha ypoBeHb 3aKOHOB npJIMOI'O 

,lleHCTBHJI; 3) KOAH<l>HKaQHJI 3aKOHO,llaTenbCTBa; 4) Kap,11HHanbHOe COKpaxqe

HHe KOnH'lecTBa HOpMaTHBHblX aKTOB; 5) o6ecne'leHHe npHOPHTeT a 3KOHO· 

MH'lecKHX MeTOAOB perynHpOBllHHJI Ha,11 a,llMHHHCTpaTHBHbIMH H T ·A· 

B aaKnio'leHHe cne,11yeT OTMeTHTb, 'ITO npo6neMa oa,11opoaneHHJ1 KPH

MHHoreeeoA CHTYBQHH B 3KOHOMHKe .RBn.ReTCJI KOMnneKCHOH H ee CBO,llHTCJI 

nHWb K cosepweHCTBOBaHHlO HOp:MaTHBHO-npBBOBOI'O perynHpOBBHHJI ARH 

HOH cct>epbl. Ha cTeneHb nopameHHOCTH 3KOHOMHKH npaeoeapymeeHJIMH 

OK83blBBeT BnHJIHHe u.enbIH p~ KaK BHYTP6HHHX, TBK H BH eWHHX n o OTHO

weHHJO K Hamett CTpaHe cPBKTOPOB. 0,Zl;HaKO Ba)l(HOCTb rapMOHH3aQHH pe·

anbHO cyJ.qecTBYJOJ.qHX 3KOHOMH'lecKHX OTHOWeHHH H pery; rnpy10x.qeH HX 

rrpaBOBOH CHCTeMbl TPYAHO nepeou.eHHTb. 

Hae6onee Ba)l(HblM, Ha HlUD B3I'nSIA, JIBnJleTCJI TO o6cTOHTeJlbCTBO, 'ITO 

cy~eCTBYIOJ.qHe npOTHBOpe'IHJl npaBOBOH CHCTeM.bl H peanbHOH 3KOHOMHKH 

OTpamalOTCJI Ha COCTOJIHHH npaBOC03HaHHJI nlOAeH, rny60KO yKopea.RlOTCJI 

B IICHXHKe HHAHBHAa B Ka'leCTBe CHCTeMbl B3I'JlSl,Zl;OB, H,Zl;eH, ou.eHOK, T .e. CTB

HOBJITCSI 'laCTblO MMPOB033peHHSI. ~enoBeK npHBblKaeT ,11eHCTBOB8Tb TeM 

HJlH HHblM cnoco6oM, B ,ll;aHHOM cnyqae Hapywa11 pa3JJH'!Hble HOPMBTHBHble 

npeAilHCBHHSI. Oa oana,11eaaeT coa,Hani.HOH ponb!O npaeoHapywHTeJISI, a,11an

THpyeTcS1 K )l(H3HH DO ,llBOHHblM CTaH,D;apTaM. H.HbIMH CJlOBaMH, C03,Zl;RIOTCSI 

HeOOXOAHMbie ycnOBHSI ,llJlSI <t>opMHpOBaHHJI nH'IHOCTH npaBOHapyWHTenSI . 

B.A. BumywKo, A-P IOPMA. HayK, npo<;peccop 
6Vln (MMHCK) 

PA3BHTHE ROHTHHY AJibHhlX 
IlPE,ZJ;CTABJIEHHA 0 IlPABE 

B paMKax aHTpononorH<1ecKo:H napa)IHI'Mbl paaBHTH.11 apaaa MO>KeT Bhl

,11enS1TbCS1 MHomecTBO acneKTOB. TaK, eap~y c ecTeCTBeHaOHCTOPH'leCKOH 

nepHO,llH38D,HeH B03MO)l(Ha nepHOAH3aQHJI pa3BHTHJI npaea c TO'IKH apeHHJI 

cnocot1nocmu 1'e.1&otJe1'ecKozo Mwu.uienua ou.eHHBaTb cpeeoMee a paaa. Ilepu

O,llH3aQHJI P83BHTHJI npasa c TO'IKH apeHHSI B03MO)l(HOCTH OC03Ha.HHOI'O OT

HOWeBHJI 'leJJOBeKa K npaey Il0380JJSleT BbI)lenHTb TaKHe 3T8.llbI, KBK: IlO,Zl;

C03HaTen1>eblH (no aocne,D;HHM HBy'C{HblM ,Zl;llHHbIM. 3TO nepHOA OT 5- 8 AO 

1 MJJH neT aaaa,11); I'8,llaTenbHblH (OT 1 MnH ,Zl;O 40 TblC. JleT H838,11); OC03HaH

HblH (c IlOSIBJl6HHJI <1enoBeKa paayMHOI'O ,110 H. ep.). 



0C031W1ULbLU aman p8.3BHTIUJ npaBa COCTOHT H3 nepHOAOB: 06hl'IHOro 
npaaa (oT 40 TbIC. neT HaaaA AO VII B. AO a. 3. a lO:>RHOH Eapoue, a B CTpaHax 
3anaAHOH EBpon~ - AO XII B. H. 3.); rrpHMHTHBHoro TBop'leCTBa npaBa 
(npaao ,lJ;pe~~ero PHMa H rpea,HH c VII B. AO H. 3., a aaTeM B CTpaHax 3anaA
HOH EBpo:rµ.i: 3TO nepHOA PeHeccaHca); aayqsoro TBopqecTBa npaaa (c BOa
HHKHOBeHHH TeopHH npaBa se py6e:>Re XVIII- XIX BB. AO a. Bp.). 

IlepHOA npHMHTHBHOro TBOp'leCTBa HaH60Jiee HayqeH H KJl8CCH'leCKH 
oTpamee B npase ,lJ;peaaero PHMa. Oco6eHHOCTH APeBHepHMCKOro npaBa 
COCTO.f!JIH B 'c'.iie.n;yrouwM. IloHJITHJI rrpaBa KaK 6omecTBeHHOro TBOpeHtUI 
(jus) H KaK qeJIOBe'leCKOI'O aaKOHa (lex) OTO:IKAeCTBJIJIJIHCb (IlnaTOH, ApHC
TOTeJib H AP.), TaK K8K HSPOAbl ,lJ;peaHeH rpea,HH H PHMa He OC03H8BaJIH 
BJIHJIHHH BHyTpeail:eH cao6o.n;hl JllOJJ;eH, HX cnoco6aocTH caMOCTOJITeJibHO 
TBOPHTb CBOIO cy~i.6y 6ea BJIHJIHHJI poKa HJIH BOJIH 6oroa. IlpH'leM 6orH 6hl
JIH qenoaeKOII0,!(06BlU, a IIOTOMY HX Ae.f!HHJI, B TOM 'IHCJie H rrpaaoaapyme
HHSI' uaxo.n;HJIH IIOHHMaHHe H orrpaBAaHHe Ha OCHOBe TOH me POJIH CYAb6bI. 
KpoMe Toro, APeBHepHMCKoe npaao naaa'lan.&eo ae paaJIJPUUioci. aa qacTaoe 
H ny6nH'IHOe, MaTepHani.aoe H npoa,eccyanhHoe. OHO o6oaaaqanocb eAH
HbIM TepMHHOM jus civile. OTomAeCTBneaHe npaaa H aaKoHa, qacTHoro H 
rry6JIH'IHOI'O npasa, repaKJIHTOBCKOe H nJiaTOHOBCKOe IIOHHMae1rn nepMa
aeHTHOH TeKyqeCTH 3aKOHOJJ;aTeJILCTBa eCTb npOJUJJtenue OC031La1L1LbLX KOil· 
munyaAb1LbLX npeiJcmae.11.enuu o npaee. no na noiJco3name.llbHOM ypoene 
.MbLWJtenuJL JIIOAeH TOH nopbI. B paMKax npHMHTHBHOro TBOp'leCTBa APeBae
pu:McKoe npaeo ne cJto:JH:uJtocb KaK ca.11tocmo.RmeAb1LaJL coq,uaJtbnaJL pezyA.R
muenaJL cucme.Ma H CHCTeMa CTa6HJibHblX yHHBepcaJibBbIX npeACTaBJieHHH 
0 T8KHX rno6aJibHblX HHCTHTyTaX, KaK c.n;eJIKH, AOI'OBOpbI, npaBO C06CTBeH
HOOTH H AP· ,lJ;oroBOpbl H Belll;Hble npaBa, BKJllO'laJI rrpaBO co6CTBeHHOCTH, 
OTJIH'laJIHCb MHOroo6paaHeM BH.ll;OB, T.e. Jl;HCKpeTHOCTblO HX IIOHHMaHH.11. 
TaKHM o6paaoM, Konmunyumem npaea nepa3pbLBno CB.R3an c ezo auc1Cpem
nocmb10 u mo.n.Ka.ll pu.M.n.R.n K coomeemcmey10Uj.UM aucKpemnbLM (qacTHhIM, 
yaKocnea.HaJ1bHblM) npaeoebL.M <jJopMy.11.upoeKaM. B CBJl3H c 3THM APeBne
pHMCKoe npaao .MO:lRHO H83B8Tb KaayanbHbIM, TaK KaK OHO OIIHPaJIOCb aa 
CHCTeMy KOHKpeTHLIX BHAOB o6naaTeJibCTB, BHAOB co6CTBeHHOCTH H cnoco-
6oB aaw;HTbI rpa.mAaHCKHX rrpaB (actiones). 

IlpH3H8eTCJI, 'iTO nepBaH IIOCT8If0BK8 Borrpoca 0 IIOHCKe p83YMHOro 6a
JlaHCa Me»<AY npaBOM H Bepoli., 6omeCTBeHHbIM H qeJIOBff'leCKHM 38KOHOM 
npoHaBeAeHa AapeJIHeM ABrycTHHOM B TpaKTaTe "0 rpaAe Bo:llrn:eM" 
(413 - 421 rr.). Ho KnaccH'lecKoe pa3iJe.llenue npaea Ha KaHOHH'lecKoe H 
CBeTCKOe MO:iKHO ARTHpOB8Tb KO apeMeHH HaIIHC8HH.fl 60JIOHCKHM TeOJIOI'OM 
JfoattHOM I'paa,HaBOM (359-383 rr.) TpyAa "O cornacOBaHHH aecornaco
BaHHblX K8HOHOB". ::ho 6blJIO BpeMH C031LameJtb1LOZO omiJeJLe1LU.R npaea om 
peAuzuu u npu3HanU.R o6oco6Jtennocmu 11.eJtoBeKa om nomycmoponnux CU.ll, 
epeM.R noJLe.11.enu.1i 3a11.amKOB 10pui}u11.ecKozo no3umueu3Ma. <l>opMHpoBaHHJO 
caeTcKoro npaaa cnoco6cTBOBana KYJibTypa eaponei1cKoro PeaeccaHca, xa
paKTepHaJI KPHTH'leCKHM OTHOWeHHeM K peJIHI'H03HblM nOCTyJiaTaM, a TaK
me aapO:lRA8BWa.11cn 6op&6a aa MOHapXH'leCKHH a6cOJIIOTH3M. 

Ilpaeo cpeiJneeeKoeoU. EeponbL pa3euea.llOCb caMocmoJLmeJtb1LO, no no 
o6tµu.M 3aKonaM o6w,ecmeoeeiJenuJL. PHMCKOe npaBo cTano BOaAeHCTBOBaTh 
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Ha npaso EsponLI 6naro)J.apsi: 6onoHCKOMY npcxpeccopy HpHepm1 (XII s.) H 

OCHOBaHHOH HM illKOJle rnoccaTOpoB. OHO CT8JJO HCDOJlh30B8ThCSI B espone:H

CKHX rocy)J.apCTBax Ha ypoBHe TaKOro IIPHMHTHBHOro TBOp'leCTBa, KaK rJIOC• 

caplnf H M8DTa{\HH K pa3BHB8BWHMCSI o6m;ecTBeHHhlM OTHOIDeHHJIM. illKO· 

Jia rnoccaTopos unepBhle paapa6oT8JJa o6ta;He noHHTHJI JJ.Orosopa, BJiaJJ.e

HH.11, .zteJIHKTa, <l><>PMhI BHHbl, He06XO,ltHMOH o6opOHbl, pacm:enneHHOH co6-

CTB0HHOCTH H .ztp. 

KaaoHH'l0CKOe npaBO B CBOlO O'lepe)J.h paapa6oT8JJO HHCTHTYTLI np8.BO· 

BOrG OObl'laH, perpecca, HeDOHMeHOBaHHblX )J.OroBopoB H HX 3a1QHTLI, pa3· 

BHBano pn:.zt nporpeccHBHLIX npe.ztcTauneHHH o npauax JIH'IBOCTH. Bhlpa6oT

Ka COOTBeTCTBYIOta;HX npaBOBLIX YHHB0PC8JIHH CTaJia B03MO>KHOH, TaK KaK 

'leJIOBe'leCKOe MLIWJleBHe MOrJIO, nyCTh H llO,ltC03HaTeJILHO, onepupoeamb 
1'amezopURMU 10puau'i.eC1COZO n03UmU6U3Ma tea1' OCO(foU <jJOpMbi auctepem
ltOCmU MblUl/l.eltwt. Ho H 3)1.eCh KOHTHHYHT0T CBSl3aH c ,ltHCKpeTHOCThlO, TaK 

KaK 4>opMHPOB8HHe 06U\HX DOHJITHH eCTh nyTh KOHTHHYaJihHOrO Il03HaHHJI, 

a B ero paMKax, OJJ.HOBpeMeHHO OXBaTLIBaeMLie HM SIBJl0HHH paccMaTpHBa

IOTC.11 caMOCTOn:TeJILHO, ,ltHCKpeTHO. 

,D;eneHHe npaua ea K8HOHH'leCKoe H CBeTCKOe yCJIO>KBHJIO B03HHKUIYIO 

co speMeH Y ni.nHa.Ha JJ.HXOTOMHJO ero )J.eneHHSI ea 'lacTaoe H ny6nH'lHOe. Ho 

3TO em:e He npuseno K <l><>PMHPOBaHHIO YffHBepcaJihHOro DOHSTHS 0 CaMOM 

npase KaK CaMOJJ.OCTaTO'IHOH COU.HaJihHOH HOpMaTHBHOH CHCTeMe. 

,IJ;Hc1>4>epeH{\H8J:\HJ1 aayK, Ha'IHHM c XVI s., H TBOpqecKoe pa3BHTHe 

11.neonorHH IOPHJJ.H'l0CKOro Il03HTHBH3Ma, ll03BOJIHJIH OKOH'laTeJILHO npe-

0,ltOJieTh apHCTOTeJieBCKHe 3TH'10CKHe H HHLie T00JIOrH'l0CKHe npe.ztCT8BJie

HliJI 0 npaBe H OT,!t0JIHTh npaso B C8MOCTOST0JILHYJO COU.H8JlhHYJO (CB0TCKYlO) 

peryJIJITHBHYIO CHCTeMY. cym:ecTBYlOIQYJO OTJJ.0JILBO OT penHrHH, MOP8JJH H 

HHblX COU.HaJihHLIX peryJIJITHBHhlX CHCTeM, a B paMKax TQKOro DOHHM8HHJI 

npaBa CT8JJH <l><>PMHPOBaTLCJI o6oco6neeehle ero OTpaCJIH. 

IOpHJJ.H'lecKHH no3HTHBH3M noauonHn B XIX B. ccl>opMHposaTL nepsLie 

rpa>KJJ.aHCKHe KO.zteKCLI (<l>paHIJ.HSI - 1804 r., ABcTpHH - 1811, IlopTyra

JIHS - 1833, liT8JlHJI - 1865, HcnaeHSI - 1889, repMaHHS - 1896 r.) H 

HHble OTpacneBLie KO.ztHtPHIJ.HpoBaHHLie BKTLI. 9TO 6LIJIO BpeMeHeM ero TPH· 

YM4>a. 0JJ.HOBpeMeHeo (H aTo olheKTHBHo) Tenepi. noHBHJIHCL H npeJJ.eTaBJie

HHH 0 npase co6cTB0HHOCTH KBK YHHBepcaJihHOM HBCTHTYTe. a TaK:IKe T8KHe 

HaHBLICWHe <l><>PMbI JOpH,!tH'lecKOH a6CTPaKIJ,HH, KaK IlOHJITHe HHCTHTyTa 

c.nenOK, JOPHJJ.H'leCKHX <t>aKTOB H .ztp. IlOJJ.'IHHeHHe MHOroo6pa3HLIX Beta;HhIX 

OTHOWeHHA e,1tHHOMY ap8.BOBOMY pe>KHMY npa.sa COOCTBeHHOCTH, a TaK>Ke 

pa3JIH'IHhIX BH,ltOB C)J.0JIOK CBOHM o6m:KM npaBHJIBM, 0CTh IlpoJIBJieHHe C03· 

H&Teni.HLix o6o6m;eaHA, coa1tame.ti&nozo .'tfHeapenu.si teonmunyumema e 
'IOpucnpyaen1.4uu. 

IlpH'leM HY>KHO OTMeTHTL, 'ITO ODLIT a6co.ti10mu3a14uu 10puau'leCICOZO 
no3umueu3Ma teate l/XJpMbt auc1Cpemnocmu M&tw.tienu.R 6&i.ti cpa3y xe npu-
3nan ne eno.tine yaoe.1iemeopume.tibH.WM. HasecTHo, 'ITO aHrno-caKCOHCKOe 

npaso llpHHil,HDHaJihHO He DOillJIO TOr)J.a no nyTH )J.eJieHHJI aa 'lBCTHOe H rry6-

JIH'IHoe, He HCDOJIL30B8JJO YHHBepcanbHhIX DOHJITHH apasa co6CTBeHHOCTH, 

IOPHAH'leCKOl'O JIHU.a. reHepaJibHOro .zteJIHKTa, 'leM coxpanUJl.O C6010 U3H.a· 
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'lG.11.bH.YIO 1COH.muH.ya.n.bH.YIO npupoay H pa3BHBaJIOCb Ha OCHOBe oco6on CHCTe

Mbl npaBOBblX cpeACTB, CHCTeMbl npeneAeHTOB, KOTOpbie YCT8H8BJIHB8JIH 

AHCKpeTHbie npasm1a, KaK H B APeBHepHMCKOM npase, HO c XVI s. cTaJIH 

npHo6peTaT& xapaxrep 06II1:HX H&'laJI, npHHnHnos npasa. 

0TKpbIBaH snoxy nay'lnozo meop"lecmea e nottuManuu npaea, <t>. Ca

BHH&H B B8'18Jle XIX B. OTKpbIJI AOPOry K MHOI'006pa3HJO IIOAXOAOB B oneHKe 

ero cyinaocTH. B AOIIOJIHeHHe HJIH B npoTHBOnocTasneaee no3HTHBH3MY no

HBHJIHCb OCMbLCJl.€H.H.bte ncuxo.nOZU'leC>CUe, JlUH.ZBUCfflU'lec>eue. COl{UOJlOZU· 
'lec>eue u unbte meopuu npaea.1'1raopHposaTb aTH IIOAXOAbl HJIH AenaTL s ·Hx 

CTopoHy 6narOCKJIOHHhle pesepaHCbl c COBpeMeHHOH H8}"1HOH TO'iKH·3peHHH 

HeKoppeKTHO. B IIOHHM8•HHH npasa H&AO HCK8Tb 6anaHc Me>KAY ero AHC· 

KpeTHbIM II03HTHBHCTCKHM IIOHHMaHHe.M KaK IIPOAYKTa ceeTCKOH BJI8CTH, 

f'OCYA8PCTB8, H HHbIMH acneKT8MH qenoBe'leCKOf'O H3MepeHHH npasa. Ilpa

BO ecT& IIPOAYKT scero o6inecTBa, ero Kyni.Typ.bl H conuan&ablx nponeccos. 

OHO 6bIJIO 6bI HeB03MO>KHO, ecJIH 6bl ae <t>opMHpOBaJIOCb KaK IIPOAYKT C03H8-

T0JlbHOf'O H 0AHHOro TBOp'leCTBa f'OCYA8PCTB8 H rpaJKAaHCKOf'O 06II1:eCTBa, 

BKJIJO'l8H peJIHf'H03Hhle H HHhle HOpMaTHBhl. 

TaKHM o6paaoM, coepeMeH.noe noHJ1,mue npaea, c y'temoM nepcne1emue 
ezo pa3eumua, ne.n.b3R ceecmu "at5co.n.t0mu3a4uu ezo no3umueucmc>Cozo no
nuManuR H paCCM8TPHB8Tb K8K cyry6o <t>opM8JlbHYIO CHCT0MY OTpacneli 

npaea H T0M 6onee Kax ccpepy 38KOH0,!{8T0JlbCTea. IloMHMO 38KOHO,ll;8T0JlbC

TB8 H TP8AHnHOHHbIX HCTO'IHHKOB npasa B BH,n;e 06hl'l80B H HHLIX, OH.0 CO· 
aep31Cum H.OpMbt MRZ1COZO u oanoMOMenmnozo, 1Ca3yaJLbH.OZO npaea. CTa6HJib

HOCTb - 3TO He npH3H8K npasa HJIH 38KOHOA8T0JibCTB8. Ilpaso HaCKOJlbKO 

cTa6HJILHO, aacTOJibKO H H3MeH'IHBO. 0Ho nepMaaeHTHO H3M0H'iHBO. Ero 

CT86HJibHOCTb BbipamaeTCH He B TOM, 'ITO 6yKBaJib~hIA TeKCT 38KOHOB H0 Me

HHeTCH, a B TOM, 'ITO npo<t>eccHOH8JibHoe npasonpKMeHeHHe, A8B8H 1(8.)f(,Zl;blH 

pa3 HOBbie pemeHHH CXO>KHX rrpo6neM, pacneHHB80TCH B yK838HHOM npo

cpecCHOH8JlbHOM Kpyry H o6inecTee xax ·38KOHHOe,. a 3H8'1HT H CTa6HJILHOe. 

llpaeo - smo ne moJLblCO ct/Jepa no31tattnbtx nopM noeeaenua e ot5~ec· 
mee. amo e~e u c<jJepa y6e31Caenuu u unbtX coquaJtbH.btX qennocmeu, npun4u
noe u npaBOC03H.GH.UJt. OHO· OTpa>KaeT He TOJibKO.ny6Jra'IHYJO, HO H Jra'fffYJO 

oneaKy ·npasoMepaocTH noseAeHHH.' Oco6oe. aaa.:ieHHe npH TaKOH oneaKe ce· 

l'OAHSI npH.11:aeTCSI npocpeCCHOHaJibBOMY ·CYAe6HOMYt 8,!{MllHHCTP8THBHOMY H 

AOKTPHHaJibBOMY YCMOTP0HHIO H npaeOTBOp'lecTBY, BJIHHBHIO o6bl'laes H 

HHbIX TP8AHnHH B npasonpeMeBeBHH. 0TP8CJIH H HHCTHTYThl rrpasa cero,n;H.R, 

KaK H B AP0BH0M npase, B38HMOCBH38Hhl. CTOHT 38,!{8'18 HCIIOJib30B8Tb TO, 'ITO 

A8JI8 qeJIOBeKy IIPHPOAa, H C03H8T0JlbHO npHM0H.ffTb ecTeCTBeHHYIO KOBTHHY· 

aJILHYIO CYIIl:HOCTL npaea, coxpaaa.R H yrny6nR.R.OAlfOepeMeHHo ero AHCKpeT· 

HOe II03H8BH0. :3To B03MO)KHO, B '18CTHOCTH, Ha OCHOBe KOMIIJI0KCHOl'O npaso

ee,n;eHHH, npaBOTBOp'10CTB8 H npasonpHMeHeHHSI KaK BaJKH0HW0H <PopMbt 
eauncmea auc1Cpemnocmu U 1COllfflUnyaJ£bH.OCfflU npaea. 
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