
XOAHMhlM yCJ!OBHeM peaJJH31ll.l,IH'I Il0Teffl.l,H8Jl8, 38JIO>KeHHOrO B npHHl.~Hnax 

rpam)l.aHCI<Oro npana, S1BJIS1eTCH HX a<f><IJeKTHRRoe HcnoJJb30BaHHe cyAe6HoH 

cncTeMoii. Cy,11;bH cnoco6Hhl "BAOXHYTh >KH3Hb" BO see np11Hn,Hnhl rpa~B.H· 
CKOI'O rrpasa, K8K OHH yme "o>KHBHJJH" npHEllJ.l-lllbl paayMHOCTH H cnpaBe)l;JIH· 

BOCTH npH BhlHCCCHHH perneHHH 0 B03MeII\eHHH MOP8JlbHOro BPeAa. 

Cy,l\hH AOJJ:>KHhl 01rn:paTbC.H aa rrpHHIJ;Hllhl, KOl'A8 ueo6xOAHMO onpeAeJJHTh 

CMblCJJ HeHCHbIX HJIH ,n;ByCMhlCJJeHHhlX TeKCTOs. :>K-JI. Bepmem. ao11ar0.J1, 'ITO 

eCJIH npH 8.H8.J103e HeKOToporo npauHJia BbUICHHTCJI ero uecOOTBeTCTBHe npH· 

Hl.l,HIIY. cy,11; )l;OJI:>KeH )l;8Tb CTpory10 HHTepIIpeT9.U;HIO T8KOl'O np8BHJI8. 

K comaneHHIO, Tpy)'.(HO ce6e ape.n;cTaBHTb, "'!TO cero.n;eJI CYAbSI B03bMeT 

H8 ce6S1 CMeJIOCTb npHMeRHTb npHHD;HD rpa.lK)l;aHCKOro npaBa, ecJIH B ero 

pacnopJDKCHHH ecTb HOpMa D03HTHBHOl'O npaua, nyc·rh .n;ame BCTYD8!0~8H B 

npoTMBopeqMe c ,11.aHHblM npHHI.UIDOM. XoTJI onpe)(eJteHHhle warM B 3TOM 

HanpaBJJCHHH c,u.eJiaHbl H B aepByIO oqepe,[1.b - X03SIHCTBeHHblMH cy,l\aMH 

Pecny6JIHKH Benapycb. 

B XOAC paccMoTpeHHJI xoaRHCTBeHnLix ,n:en CYAbI eepeJIKO )l.8IOT ou,eHKY 

co6mo.n;ee1110 Tex HJrn 1n1hlx rpam.n;aHci<o-npaBOBbIX npHHU.Hnos. B HeKOTO­

pb1X CJIY"'!8HX npH BbrneceRHH peweHJ.fJI CYA PYKOBOAC'rayeTC11 DPH.Hll;Hll8-

MH, KOTOpble npRMO He H83B8JU:J D I'K, a llhl.B0,11.HTCJI lIYTeM TOJIKOB8HJ.fH H3 

HOPM rpa.>f<)l8RCKOJ'O 38KOHOA8TeJibCTBa. 3TO npaBO cy,D;a BbITeKaeT H3 CT. 2 
rpaJK,D;8HCKOrO KO)l0KC8, B KOTOpOH 38KpeuJieH OTKpblThlH nepe'ICHb apH­

HU,HilOB rpa:at,D;aHCKOJ'O apaBa. 

B 3Tl1X ycnoBHHx cy~ecTBeHHO BOapacTaeT poJib cy,Aa, KOTOpblH Mome•r 

BhICTYII8Tb B Ka"leCTBe 38I<OHO,ll;aTeJJJI B KOHKpeTHOM ):\eJJe. TaKHe ,11.eHCTBHH 

X03.llHCTBCHHhJX CY,!l;OB no peamf38U,HH npHHIJ,HlIOB rpa»tA8HCKOl'O npaBa He 

TOJibKO aQ:Jit>eKTHBHbl c TO'IKH apeHHJI npaKTHKH npHMeHeHHH npaBa, HO H 

e~e 6onee cnoco6cTBYJOT Il0Bblll10HHJO 8BTOPHTeTa CYAe6HOH CHCTeMLI . 

C.C. Ba6ufl4e&U'I 
6f3Y (M11HCK) 

,u;orOBOPHOE PEI'Y JIHPOBAHHE 
IlPE,lJ,IlPHHHMA TEJlhCK0.8 ,lJ,E.9.TEJihHOCTH 

B JOpH,11.H'leCKOH JJHTepaType KaK B ope.n;enax OTl(eJlbHhlx OTpacneH npa­

sa. TaK H B paMKax 06II\eH TeOpHH np8Ba, B K8'JeCTBe o,11.eoro H3 HCTOlJHHKOB 

npaeo.soro PVrymrposaHHJI HHOrAa eaablBalOT nop.'ttamuBttblii. aozoeop (c11-

HOHHMhI - eopMaTHBHO-llpaBOBOH , npaBOBOH, ny6JUf'IHblH) H B KalJeCTBe 

OAHOH H3 ero paaHOBHAHOCTeii Bhl,l\CJIJIIOT BHYTPHrocy,11;apCTBCJIHbIH HOpMa­

Tl'IBliblH .n;oroeop . TaKOBhlM HMeHYJOT KaK y"'!pe,D;HTeJibHhle l(OKyMeHTbl op­

raH.11aau,HH, TtlK H THJIOBble .n;orOBOpbI, npHMepHble YCT8Bbl, "it>opM)'JIJipbI" 

H T . ,11. . , . 

Yqpe.rurTeJJbHhle AOKYM0HTbl 1.1.eHCTBHTeJJbHO HMeJOT ,norOBOPHYlO npH- . 

POJJ.Y H HBJIJIIOTCSI peayJlbT8TOM. BOJieH3'bJIBJJeHHJI ,11.BYX H 6onee mrn; (aa HC­

KJI.JO"'leHHeM ycTaBa YHHTapeoro upe,l\npuaTua). T0noaoi1: ,11.oroeop COACP· 
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*HT apaBHna, 061138Ten&Hbl6 p;nR IlOT6Hll;l'lanbHhlX KOHTpareHTOB ap11; 3aK· 

JllO'leHH.H H HCDOnHeHHH nyt5.JJU't1tblX aozoeopoe, HO se nepCOBHcp~HpyeT 
HX (KOHTpareHTOB). 

B COOTB6TCTBHH C HOpMOH ll. 4 CT. 396 rK THDOBble ,ll;Ol'OBOphl, nonO)f(e­

HIUl MOT'YT H3A8B8TbC.ll IlpllBHTenbCTBOM Pecny6nHKR Benapycb B CJJY'l8.llX, 

npeAYCMOTpe1u1hlx 38KOHOA8TenbHbIMH BRT&MH. HesaHpa.11 sa saaeasae 

"THTIOBOH AOroeop". pe<u. HAeT 0 HOpM8THBHOM npllBOBOM aKTe IlpaBH­

Ten&CTBli, H3A8B8eMOM B uen.11x co6n10p;eBH.H npep;llHcaHHH, 38Kp0DJ10HHhlX 

B nu. 1- 3 CT. 396 rK. Bonee Toro, OTCT}'DJJ0BHe OT THDOBOrO AOI'OBOpa 8B· 

JJJleTC.H OCB088HHeM .a;nR npH3H8.HH.ll COOTBeTCTBytO~HX ycnoeHii HH'ITO)f(­

KhlM·H. 

CneAYeT OTM0THTb, 'ITO CT. 396 r.K - ep;HBCTB6HH8S, HOpM8 KOTOpOH 

cop;epmHT yaOMHBQHHe 0 THpOBOM p;OrOJJOpe, paapa6aTblB8eMOM JlHillb npH­

MeHHTenbHO I{ KOHKpeTHOH CHTyaU,HH - 38KJIJO'leHH10 ny6nH'IBOro p;oroso­

pa. B OCTanbKbl.X CHTY8ll,HJIX THDOBLie .zi;orouopL.I MOryr H3,AaB8Tb H HBble ro­

cy ,l(apCTBeBHble opraHbl B COOTBeTCTBHH c npaBHJlQMH 'I. 5 n . 1 CT. 3 rK H CT. 

55 38KOHa 0 HOpMSTHBHblX npaBOBbIX QKTQX. 

Hapn,a.y c DOBJITHeM "THDOBOH p;oroeop B HOpMax rK HCIIOJib3yeTC.ll IIO­

H8Tlte "npHM6PHhlH .,11;oroeop". KOTOPWH, Ha sam B3T'Jl.llA, T8lOKe He HMeeT 

HH'lero o6~ero c HOpMaTHBHhlM p;oroeopoM. B OTJJH'IHe OT npaBHJl THDOBoro 

.a;orosopa npRMepable YCJIOBHS, H3nomeBHble B cpopMe npW1CepHOZO aoz080· 
pa HnH HHOI'O AOKyMeBTa, cop;ep)f(a~ero 3TH ycJIOBH.ff, He .llBJI.fflOTCJI o6saa­

Ten&HhIMH AnJI npHMeH6HIUl• 0HH p;OmKHbl 6bITb, BO-nepBblX, paapa60TaHbl 

.a;.na AOl:'OBOPOB COOTBeTCTBYIO~ero BH-Aa; BO-BTOpblX, ony6JIHKOB8Hhl B ne­

'18TH (CT. 397 rK). IlpH 3TOM npHMepHhle YCJIOBHR no.a;.ne)f(8T npHM6H0HlUO 

npH H8nff'IHH OTCblnKH K BRM B CllNOM AOrosope. 

CneAyeT OTMeTHTb, 'ITO npHlllepuL.Ie ycnosHa ,l(orosopos mwrp;a paapa-

6aTblBBIOTCH H YTBeP*A8IOTC8 KOMDeTeBTHblMH rocy.n;apCTBeH.Hhll\Uf opra­

Hll,MB. 0.n;Ha.KO B A8HHOM c.nyqae npHMepuble p;orosopbl KBK ctiopMa npHMep­

HhIX ycnOBHA Re JlBJl.moTCJI HOPM8THBHblMH npaBOBblMH 8KT8MH H llO)J; .n;eli­

CTBHe apaBHn CT. 397 rK He llO)J;IlQAaJOT. IlpH3H8HHe o6&38T9JlbBOH CHnhl 38 

DpH!llepeblMH )J;OroBOpaMH, YTBep)l(p;eeHblM.H rocyp;apcTBeHBbl.MH opra.HaMH 

JIH6o H3JIO:>KeHHLIMH B npHJlO)f(eBHRX K HOpM8THBBbl.M npaBOBhlM 8KT8M, 

nosne'leT cep&eaeoe orpaHH'lel:lHe apeeo;ena cao6op;L.I p;oroaopa. B TO me 

BpeM.R CTOpoHbl ee o6xaae~ npRMeHJITb T8KHe AOl'OBOpbl, IlOCKOn&Ky BblUJe­

H83B8HHble np8BHna HMelOT 6eayCJJOBHblH npHOP.HTeT B CHJJy npe.n;nHC8HHH 

CT. 3 rK. 

B IOpH,l(H'lecKOH JlHTepaType T8K:>Ke HCCnep;yeTC$1 sonpoc 0 B03MO:>KHOC­

TH BKJJJO'leHHH B 'IHCno HCTO'IHHKOB npasoBOro perynHpOBQHHJI HHAHBHAY-

8JlbHOI'O AOrosopa, KOTOphlii apeAJI&raeTC$1 p8CCM8TPHB8Tb KBK "nOAHOPM8· 

TRB~blH a.KT". Bb1CTYD8IO~HH B KQ'l0CTBe "npaaoaoro" HJIH "ao.a;np8BOBOro" 

Cpe,ll:CTB8 perynHpOB8HH.ll o6~eCTB0HHblX OTROmeHHH. 

B COOTBeTCTBHH c aop~oH. n. 1 CT. 392 rKp;oroaop AOJI)f(eH COOTBeTCTBO- . 

B8Tb o6naaTeJlbHblM AJIH cropoe np8BHJI8M,, yCT8HOBJIBBBhlM 38KOII0/:(8TenbC­

TBOM. Ha BOpMbI n. 1 'I. 2 CT. 7 rK BLITeK8eT, 'ITO CTOpOHbl MOT'yr 38l<nlO'IHTb 

B TOM 'IHCne p;orosop, Se apep;yCMOTpeHHblH 38KOH0A8TeJlbCTBOM, HO Be npo-
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T11aope<1atr(ffif eMy. CneAOBaTe.111>110, Hlll(HBHJtYllJlbHhlH AOroeop AeHCTBH­

TeJibHO yCTRH88JUIB8eT cy6'beKTHBHble apaaa H 06Jl3aBJiOCTH ero CTOp<>H B CO· 

OTBfl'l'CTBHH c HOpMllMH npasa (H B 3TOM CMhlCJie JIBJIHeTCH HCTO'lRHKON: 

cy6·beKTHBHblX npaB H o6n:aaRHOCTeH KOHKPCTHblX yqacTHHKOB KOHI<peTHOl'O 

npaBOOTHOWeHJu1), HO aTa ipynK~HJI AOrosopa He J{BJUleTCJI A0CT8TO'IHblM OC· 

HOB8HHeM AJIH OTHeceHHJI ero K qeCJIY lOPH,IJ;H'leCKHX HCTO'IHHKOB npaBOBOI'O 

peryirnpoeaHHH H OO'bJIBJieHHJI l(oroaopHLIX uopM rrpaBOBhlMH. 

A.A. BopoH1»Ho 
6r3Y (MMHCK) 

BOilPOChl3MAHCHilA~HB 
HECOBEPIDEHHOJIETHBX rPAJKJJ;AH 

B PECilYBJIHKE BEJIAPYCh 

Cy~HOCTb :lMaHCHna~H.11 (c·r. 26 rK Pecny6JIHKH Benapycb) COCTOHT B 

TOM, 'ITO HecoeepUJeHHOJieTHHH, .D;OCTHJ'IDHH weCTHap;~aTHJieTnero B03pac­

Ta, MO>KeT 6blTb o6'bJIBJJeH noJJHOCTblO l(eecnoco6H1>1M, eCJlK pa6oTaeT IIO 

·rpyAOBOMY AOroaopy (t<OHTpaKTY) nu6o c cornaceH POA1'1Teneli, ycbIHOBHTe­

neu HJIH IIOile'IHTeJUI 38HHM8eTCH Ilpe,l:IIlpHHHMllTeJibCKOH p;eJITeJibHOCTLIO. 

06'Lsrnnett11e HecosepmeHHoJieTnero no11HOCTb10 Aeecnoco6uhIM cy~ecTeea­

HO '13MeHHeT rpa>KA8HCKO- npasoeoli pe:>KHM ero Y'-18CTIUI B rpaJKl(llHCKOM 

o6opOTe. 0THhlHe OH snpaee C8MOCTOJITeJibHO coeepwaTb JIIo6hle C,AeJIKH, 

cornaci-rn ero PO.AHTeneii: ne HMeeT KBKoro-nu6o npaeoeoro aaa'leHHH. 3a­

KOHHbie npel(CTaBHTeJIH He O'l'Be'l8IOT no 06J13aTeJibCTB8M 3M8HCHIIHp<>BaH­

HOro, B TOM 'IHCJie H no 06H38TeJJbCTB8M. H3 JJPH'IHHeHml upep,a. OH He MO­

meT npuo6peT8Tb JlHWl. Te cy6'beKTH8Hhle npaua H o6Sl38HHOCTH, AJIH npH­

o6peTeHHJI KOTOphlx aaKoao,uaTeJibCTBOM Pecny6JIHKH Benapycb ycTfillOe­

JieH B03p3CTHOR n;etta. 

Op;aaKo o6'W1e11eHne secoeepmesaoneTeero noJIHOCTbIO p;eecnoco6HbIM 

MomeT npHBeCTH K ~eMJieHHIO npaeOBhlX HHTepecoB ero HeTPYAOCilOCo6-

HbJX pop,11Tene.H. Cornacao CT. 100 Kol(eKca o 6paKe n ceMhe col(epmaHHe 

HeTPYAOCilOC06HblX, HY)f(JJ.810U~HXCJI B IIOMOJD;H POAHTeneii: SIBJJSleTCR 06.11-

3aHHOCTblO HX coeepmeHHOJieTHKX TPYAOCIIOC06HhlX ,AeTeH. 'feM CaMblM XO· 

Tn H necosepmeHHOJleTHHC, HO 3M8HCHllHpOB8HHbie (T.e. IlOJlHOCTblO ,11;eec­

noco6Hb1e), JIH~a. 3aHHMBIOID;Hecn npeAilPHHHMaTeJlhCKOH AesTe11bHOCTb10 

11i m pa60Ta10utJ.1e no TPYAOBOMY AOroeopy H, cne,D.oBaTeJibHO, nonyqlllOutHe 

oupep;eJJeHHbIH ,D;OXOI(, Ra nnoJJHe 38KOHHblX OCHOB3HHJIX MOl'YT OTK838TbCH 

OT cop,ep»<aHHfl CBOHX HeTpy,AOCIIOC06HhlX po,11;11TeneH:. B OTJJH'IHe OT PHAB 

p;pyr Hx c •rpatt (RanpHMep, PocCHHCKOH <I>eAep~HH) B KoRCTHTYU.RH Pec­

ny6nHKH Benapycb s CT. 32 aaKpenneao JIHmb, 'ITO ",ue•r11 c>6St:38HbI aa6o­

THTbCR 0 POAHTeJisrx, a TBK>Ke JIHQ,ax, HX 381\feHSllO~HX, H OK83hlB8Tb HM 

U OMOutb". 6ea yKaaaHH.R liB HX B03p8CT RJJH np1'!06peTeHHe p;eecnoco6HOCTM. 

c p,pyroH: CTOPOHhl, POAHTeJJH 06Jl38Hhl co,11ep>KBTh CBOHX HecoseptaeH-
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