
6onee 12 BbIXOAHbIX ~eH B roAy Ka>KAOro pa60THHKa. 3To KOJiffqeCTBO Bbl· 

XOAHbIX AHeH HBJIHeTC.11 npeAeJibHbIM H B TeX CJI}"laHx, J(OI'Aa HHHII,HaTHBa 0 

BKJllO'leHHH B rpa<j)HK HCXOAHT OT C8MOI'O pa60THHK8. 0AH8KO 'I. 2 CT. 144 
Tpy,11;osoro KOAei<ca Pecny6JIHKH Benapych B nop.a:,11;Ke HCKJilO'leBHSl H3 npa­

suna YCT8HaBJIHB8eT, 'ITO B 3TO npe,11;eJihHOe KOJIH'leCTBO BbIXO,ll;HhIX ,ll;HeH He 

BKJ110'1810TC.ll BbIXOAHble AHR, B KOTOphle pa60THHK npnsneKaeTC.11 K pa6oTe 

B HCKJilO'IHTeJibHhIX CJI}"lBHX, npe,11;yCMOTpeHHbIX B CT. 143 TPYAOBOI'O KO· 

AeKca Pecny6n HKH Benapych. Cne,11;osaTeJibHO, o6m.ee KOJIK'leCTBO BhIXOA· 

HblX ,ll;ReH, B KOTOpbie pa60THHK MO>KeT npHBJieKaTbCH K pa6oTe H ,11;emyp­

CTB8M B Te'leHHe I'0,11;8, MO>KeT 6bITb H 6oJihWe, qeM 12 AHeH, eCJIH 3TO 6hlJIO 

Bbl3B8HO HCKJilO'IHTeJihHbIMH CJIY'IRHllllH. 

8.A. Ky'IUHCKUU 
AKaAeMHsi MBA Pecny6nHKH Eienapycb (MHHCK) 

K BOIIPOCY 0 CO,ZJ;EPJKAHHH IIPABOOTHOWEHHH 

HanH"IHe y cTopoH npasooTHomeHua cy6"beKTHBHbIX npas H 06.11aaHHOC· 

TeH, HanpasneHHbIX Ha ,ll;OCTH>KeHHe HMH onpe,11;eJieBHbIX 6Jiar, He 03HR"l8eT 

em.e HX cP8KTK'leCKOI'O npHo6peTeHHSl. )J;OCTH>Keaue H HCDOJib30BaHHe COOT· 

seTCTBYIOlll.HX 6nar B03MO)KHbI JIHIIIb nyTeM peanbHOI'O DOBe,lleHH.11 cy6'heK­

TOB apasoOTHOWeHHSl , COOTBeTCTBYlOlll.ero RX cy6'beKTHBHbIM npasaM H 

o6Sl3aHHOCT.llM. 0)l;H8KO cy6"beKTHBHble npasa H 00.1131lHHOCTH CTOpOH ,11;a.11e­

KO Be scer,Aa peaJIH3YJOTC.ll B HX AeJIHHJIX, a Hepe)l;KO HX QJ8KTH'leCKOe nose­

AeBHe He COOTBeTCTByeT (HJIH AB>Ke IIpOTHBOpe'IHT) HMeIOlll.HMCJI cy6'beK­

'l'HBHbIM npasaM H 06.11aaHHOCTSlM. 

3TO 06cTOHTeJibCTBO HMeeT npHRIJ;HllH8JlbHOe 3Ha'leHHe AJI.11 peweBH.11 

cym.ecTsy10ro;eii: B Teopmr. npasooTHomeHHa npo6neMhl ero COAep>KaHHJI. B 
IOPHAH'leCKOH JIHTepaType B Ka'leCTBe COAep>K8.HHSl npasOOTHOWeHHJI Re­

peAKO H83blB8IOTCSl cy6'beKTHBHhle npa,Ba H o6H38HHOCTH ero }"lRCTHHKOB 

(06m.a.11 TeopH.11 npasa H rocy,11;apcTsa: Y'le6. /Ilo,11; pe.a;. B.B. Jla3apesa. M., 
1994. C. 144; Cnupuao1toe JI.H. TeopH.11 rocy,11;apc1:Ba H npasa: Kypc neK­

~HH. CI16., 1995. C. 191- 192). 
0.AH8KO HeKOTOpbie y"leHble OTMe'laIOT, 'ITO CBO)l;HTb CO,Aep>KaHHe npaso­

OTHOU10HH.11 TOJibKO K cy6'heKTHBHbIM npaBaM H o6.11aaHHOCTHM HeJib3.ll, IIO· 

CKOJihKY co,11;epmaaHe T8Koro po,11;a AOIIycI<aeT H:x HepeanKaosaaeocTh. Ilo-

3TOMY 'npe,l(nar aeTCJI pa3JIH"l8Tb IOPHAH'l0CI<Oe H <t>aKTH'leCKOe COAePJKaHHe 

apasooTHOilleHHH. Ilo.a; 'IOpuau'leCH:UM Il0HHM810TC.ll B03MO>KHOCTb onpe,11;e­

J!eHHblX AeHCTBHH ynpaBOMO'leHHOI'O H aeo6XO)l;HMOCTb onpe,11;eneHHbIX ,11;e:H­

CTBRH 06.11aaHeoro nuo;a, T . e . cy6'heKTHBHble npasa H o6aaaHHOCTH. B Ka­

"'!ecTse <jJaH:mu<teCH:OZO COAepmaHH.11 paCCM8TpHBaIOTC.ll C8MH 3TH ,l(eHCTBHSl, 

nocpe,IJ;CTBOM KOTOpbIX peanH3YIOTCSl cy6"beK'.l'HBHhle rrpasa H o6Jl38HHO~TH 

c Topoe (Teopu.11 rocy,11;apcTBa H npasa: Y'le6. /Ilo,11; pe,11; • . C.C.AAeKceetJa. M., 
1985. C. 353- 354). B peaynhTaTe TaKOH KOHCTPYKIJ;HH y npasooTHomeHH.11 

06aapymusaeTc.11 cpaay ,11;sa co,l(ep>K8HHH, HO He npeAIIonaraeTC.11 HaJIH"IHe 
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cpopMhl. A Be.Ab COJJ.epmaHHe BHe $opMbl HeB03MOlKHO, BDpo'ieM, K8K H $op­

M8 BeB03MOlKB8 6e3 COJJ.ep:>1<8.HHJI. 

HeKOTOpbie 8BTOpbl B 3TOM OTHomeBHH HJJ.YT e~e }\8JJbW e H B K8'ieCTBe 

e,AHHOro COJJ.ep:>1<8.HHJI DpaBOOTHOWeHHJI paCCM8TPHB810T cy6'beKTHBHble 

npaBa, o6Jl38HHOCTH ero Y'i8CTBHKOB H pe8JJbHble }J.eHCTBHJI DO HX ocyt.qec­

TBJJeHHlO (06~aJI TeopHs apua: Y11e6 • .AJJR lOPHJ\. uyaos /Ilo.A o6~. pe,A. 

A.C. llueo.1ocuHa. M., 1995. C. 371; Teopes rocyJJ.apcTua e npaua: Kypc neK­

I{RH / ITO.A pe,A. M .H. Mapv.eHKo. M., 1996. C. 395). TaK, eJJ.HHblM noHJITHeM 

OXB8Tl>IB810TCH couepweHHO paaJJH'iHble JIBJJeHHH, HrpalO~He B CTPYKType 

npa&ooTHOmeHHJI oco6ble pone. 

Bonee o6oCHOB8HHblM DO}\XO,ll;OM K pemeHHlO paCCM8TpHB8eMOro soapo­

ca npe,zi;craBJJSleTcH aoaHI{HJI IO.H. I'peBI{OB8, KOTOphIH nHcan: " ••• Ecn H 

HMeTb B BH.AY np8BOBoe OTHOWeHHe B KB'lecTBe peaJJbHOH $OpMbl B38HMO­

,AeACTBHJI B lOPHJJ.H'lecKOH c<t>epe, TO cy6'beKTHBHOe npaBO H 10pH]J.H'leCK8H 

OOSl38.HHOCTb, HX CO'ieT8.HHe o6paayeT He CO,Aep:>1<aHHe, a q,opMy npaBOBOl'O 

OTHOIDeHHJI". OH DOJICHHJJ: "Co,AepmaHHe HHKOrp;a He 6bmaeT 6ecq,opMeH­

HblM, a <l>oPM8 B 0,ll;HO H TO me BpeMJI H co.zi;ep:>KHTCR (apocuet1HB8eTCS1) B ca­

MOM co,zi;ep)IUUIHH, H ape,zi;CT8BJIJleT He'iTO BHemKee eMy. Cne,zi;OB&TeJibHO, 

MO)KHO nonaraTb, 'ITO $OpMa n pauouoro OTHOIDeHHH He 6y.u,eT ll0HRT8 6e3 

Y'ieTa JJ.HMeKTH'leCKoro nepexo,Aa B co]J.epmams:e e Hao6opoT" (I'pea4oa 
JO.H. CoJJ.eplt<BHHe H q,opMa npaBOOTHOmeHHH // CoueTCKoe rocy.u,apcTBO H 

npauo. 1980. M 6. C. 120). 
AHanHa CTPYKTYPHblX aneMeHTOB apauooTHomeHHJI noauonneT npHHTH 

K BblBOJJ.Y' 'iTO npH o n pe,AeneHHH ero CO,Aep:iK8KHSI cne,l{yeT PYKOBOACTBO­

B8TbCJI He ct><>pNanbHblMH, a peanhHbIMH, KpHrepHsMH. Cy6'beKTHBHble upa-. 

sa H o6s38HHOCTH JJHWb npe.l{DonaraIOT B03MOmHOCTh HJJH Heo6xo.u,HMOCTh 

onpe.u,eneeHoro noBe,zi;eHHJI. 0HH ape,zi;craunsIOT co6oA 10pe.l{H'IecKy10 $op­

NY apa&OOTHOWeHHJI, KOTopaJJ }\0JJ)f(H8 6b1Tb HanonHeHa peanbHblM CO,Aep­

lK8HHeM . TaKeM peanbHblM co,zi;epmaHHeM MOrYT 6blTb TOJJhKO $aKTH'iecKoe 

B38HMO,ll;eAcTBHe, B38HMoo6ycnouneHHOe noBe,AeKee Y'i8CTHHKOB npaBOOT­

aomeHHJI, T.e. HX ,AeJJTeJJhHOCTb, ocyt.qeCTBJJJleMaJI B COOTBeTCTBHH c HMeJO­

II{Hl\IHCJI y HHX B38HMHhlMH cy6'beKTHBHblMH npaB81\1H H 00.ff.38HHOCTSIMH. 

Ecnu Hcxo,zi;uTb Ha roro, 'ITO cy6'beKTHBHhle npaua H o6saaHaocTH co­

craun1110T JOPH.AHttecKyJO <l>oPMY npaBOOTHOIDeHHJI, T.e. ero BHemaee Bblp8-

lKeHHe, a peanhHOe noBe}J.eBHe CTOpOH - ero co.zi;ep:>KaHHe, TO CT8HOB.ff.TCB 

llOHJITHblMH H o6'bJICHHMblMH B03MO)KHble npOTHBOpe'IHSI Mem,zi;y cy6'beK­

THBHbll\IH np8B8MH 'H o6Jl38HHOCTJIMH Y'i8CTHHKOB npaBOOTHOmeHHJI H HX 

cp8KTH'leCKHM nose,l(eHHeM, K8K 3TO 6blBaeT Me:>K.AY <PopMOH H co,zi;ep>IUlHH­

eM .mo6oro 11uneaHJ1. 

HNeHHO npH T8KOM peweHHH npo6neMhl CT8HOBHTCJI DOHSITHblM, DO'Ie­

MY NOryT 6blTb $HKTHBHhle npaBOOTHomeBHR (<l>HKTHBHble 6paKu, ,zi;orouo­

phl .zi;apeHHR, KynJJH-Dpo,AamH H T .n.). IlpH T8l<OH on;effKe COOTHOWeHHH co­

,AepmaHH.!l H <l>oPMbl npaBOOTBOWeH.HJI B03MO)KHO TOOpeTH'iecKoe o6ocHOB8-

HHe 6opb6bl c <l>HKTHBHhillfH, npHTBOPHhlMH C,AeJIK8MH, npH'lHHJllO~HMH 

BpeJJ. o6~ecTBY H KOMilpoMeTHPYlO~HMH npoue,zi;eHHe phleoqahJX peq,opM. 
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