eT o6paTHYIO CHIIY B OTJIMYHE OT HeUMeIoLero o6 paTHOM CUIbI 3aK0HA O
KPUMHAHAIHM3ANUNA JeAHUA WK 00 YXYANICHUH [10JIOXKEeHUs TAKOro Jiv-
ma. JlaHEs# npuEOMI OblJI 3aMMCTBOBAH OTedecTBeHHBIM YK U3 HOpM
MeXX/AyHapOAHOrO Npasa, I'Zie OH BO3BeJleH B paspsa/ obLenpusHaHHEbIX
npuHEOMNOB (DyEKT 1 cr. 15 MeXxayHapogqHOro nakTa o rpaXJaHCKuX A
OOJIATHYECKUX OpaBax).

B nocnepHue roasl cTaBATCH 3ajjavya CYLIECTBEHHON KOPPEKTHUPOB-
KH KapaTeJbHOM NOJMTHKHA B CTOPOHY €€ CMATYEeHHUSA 10 OTHOILIEHHIO K
JIAIaM, COBEPIIMBIINM OPECTYIJIeHUA HeGONBIION 1 CPefHEH TAMKECTH.
U Ttem He MeHee MOXXHO yTBepXkAaTh, uTo YK Pecuny6iuxu Benapycs
BCe ellle COXpaHseT U36hITOYHOCTH YIrOJIOBHOM penpeccun. B aTux yeio-
BHAX IOpeACTABASETCH >XHU3HEHHO HeOOXOAMMBIM COBEDIIEeHCTBOBAHUE
MHOTHMX yrOJIOBHO-IIDABOBBIX HOPM M F'YMaHEM3aN s YroJOBHOM OMATH-
KH B IIeJIOM.

0.10. Cyxano
BIray, Muxck

IMPABO HA YACTHYIO JKXH3Hb H CYJIEBHAHA NMPAKTHKA
B CIIA

IIpaBo Ha YACTHYIO YKU3Hb KaK I0OPUAXYECKAS KATeropus BOZHHUKJIO
B CIITA. OcrOBaTesnem 3TOro npasa cYuTaeTcs cyabs BepxosHoro cyaa
CIIIA JI.[1. Bpaupaeiia, koTopsliii B 1928 r. BBes TepMHUH “npaso GLITH OC-
TaBJIEHHBIM B oKoe”. 3To npaso (npaiiBecu) Bparjeita Takixe meuran
sakpenuTs B Koncrarynun. B 1890 r. JI.JI. Bpanzeiia B coaBTOpPCTBE C
iopuctroM C.J1. YopperoM onyGauKoBan XypHaIbHYIO cTrathio “IIpaso
Ha YacTHYIO chepy”, TeMo# KoTOpo# 6611 IPABOBRIE M 3THYECKHE PO-
6ysieMbl, BOBHMKAIOI(UE B XOA€ BMEIIATENLCTBA OPECCHI B JUYHYIO
YKH3HB. B cTaThe 6611 cHOPMYIHPOBAH NEepeYeHb IOPAARYECKHX Mep 110
Y?KECTOYEHHIO CPEJCTB 3alUThI OT TAKOr'0 BMeIIAaTe AbCTBA. B wacTHOC-
TH, aBTOPHI NPEJJIOKMIN, YTOObI HCTHHHOCTS NyGJAHKyeMoi uHpoOpMa-
O¥¥ ¥ OTCYTCTBHE y HADYIIHUTES YaCTHOH chephl 3/10ro yMeiciaa B Je-
JIaX O BTOPXXE€HHUHM B 4acTHYIO chepy He ocBoboxkAany Obl HAPYLIMATENA
OT OTBETCTBEHHOCTH.

Taxum obpasom, Bpanzieita u YoppeH NpeAIoKuin KBalTapuuupo-
BATH HAPYILEHUE IPaBa HA YacTHYIO chepy Kak 6osee THMKOE IPABOHA-
pylIieHHe, YeM KJieBeTa i OCKopbsieane, 1 Ha 3TOM OCHOBaHMHA noTpebo-
BAJI4 OIPMMEHEHUA NPOTHB HapymmuTrens 6osee CHABHLIX U 3hdeKTus-
HBIX CPeJICTB IPABOBOIro BO3/eicTBUA. BMecTe ¢ TeM peanusanuio aTUX
CPeACTB ABTOPHI CTATHH CBA3LIBAJIM ¢ HAJNMYHEM ABYX 00sA3aTENbHBIX
YCJIOBMIA: peasibHOE HaJIHYie MOPAaJsHOro Bpeja oT nybaukanuu ceeje-
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HUM, BXOAALIUX B IOHATHE “yacTHas chepa”, nybamKanusa JOMKHA HO-
CHTh KOMMEPYEeCKHI WM PEeKJAMHBIM XapakTep.

C mosBlIeHWEM OTMEYEHHOM CTATBM AOKTPHHA LpaBa HAa YaCTHYIO
MU3Hb CO3/JjaJia OCHOBY IJIsi MCKOB M cyAeOHBIX pemenmii B CoeMHEHHBIX
III'rarax u mo Bcemy mupy. B sacrosiiee Bpems B CIIIA cuuralor, 4yTo Karte-
ropus npaiBecy ObIBaeT YeThIpex OCHOBHBIX BHZOB: IpaiiBecH (hu3ndecKoe,
nHGOpPMAaNMOHHOE, TEPPUTOPHAILHOE ¥ IPAHBECH KOMMYHUKAIUMA.

B 1965 r. pemeruem Bepxosroro cyna CIIIA 6s11 co3zas npene-
JA€HT, KOTOPBIi NPU3HAJ HEKOHCTHTYNHOHHOCTh 3aKoHa mrara KoH-
HEKTHKYT O KOHTDOJIe HaZ POKAaeMOCTBI0 HMEHHO Ha OCHOBAHMH IIPO-
TUBOPEYMSA 3TOr0 3aKOHA NpPaBy HA YACTHYIO YKU3HbL KaK He3bibiaeMoMy
taxTy, BeiTekaomemy u3 camoil KoHcrurynmu. B amMepukaHCKOA
opucnpyzeHuuu aTo permenne Bepxosroro cyaa CIHIA 651510 onpegene-
HO KakK Ha4YaJ0 CO3JaHMS HOBOM KOHCTHTYLHMOHHOM AOKTPHHBI
“npaiiBecn”. B gomosHeHMe K HOpMaM 3aKOHOB cynebHAasi NpaKTUKa
CIIA sripaforajia NpU3HAKHM KOHKPETHRIX IPABOMOYMM, 06pas3yomux
obuiee npaBo rpa)kJaHWHA Ha “TaliHy ¥ KOHTPOJb CBOEro uadopmanm-
OHEOro ofpasa” B riiasax OKpYy’KarOImM{UX.

IIpakTrxa BepxosHoro cyga CIIIA oTHOCHT K TAKUM IPABOMOYHAM
caeayolue:

1. IIpaBo Ha TO, 4TOOBI HE GBITH HPEACTABJIEHHEIM B “JIOMHOM CBe-
npu nybaukanuu B CMH ucTUHHBIX GaKToB.

2. TIpaBo He O6BITH UCHIOJIBE30BAHHBIM B KOMMEPYECKUX IEJIAX U3-3a
cxoncTBa ¢ Kem-aubo.

3. IIpaBo Ha rIIACHOCTH CO CTOPOHBI JIMIA, Yb€ UM UMEET KOMMep-
YeCKYI0 LIeHHOCTb.

4. IIpaBo HepasriaumieHus DoAPoGHOCTEM, OTHOCAITUXCH K YACTHOM
JKHA3HM, He IPEACTABJAIIINX 3aKOHHOro 06lecCTBEeHHOr0 HHTEepeca.

Takum o6pas3omM, B 3TOM CBSA3H MOYKHO OTMETHUTH, YTO B YCJIOBHUAX
COBPEMEHHOM 3JIEKTPOHHOM M TeJIECKOMMYHUKAIMOHHOM OCHAIIEHHOCTH
OoXpaHa ¥ 3alUTa BBILIEYIIOMAHYTHIX HEMaTepUaJabHLIX OJar, a TaKxe
peanu3anus IpaBa JepKaTh CBOM HMHGMOPMANMOHHBIA o6pa3 B TalHe
WM 0J JIMYHBIM KOHTPOJIEM CTAHOBATCH IIPOOJIeMaTUYHEIMU,

Te

T.B. Tensmuykasn
MWY, Munck

IIJIFOCBI © MHUHYCBI HOBOI'O AIMHHHCTPATHBHOI'O
3AKOHOJATEJBCTBA

Beuny orcyrcTBus opunuanbHOro BapuaaTa MogenbHOro Kogekca
06 agMMHUCTDPATHBHBIX OpaBoHapymeHusx crpad CHI, B orauume,
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