
pacmHpeHHH Kpyra nOAHHMaeMblX e10 BonpocoB. Hu OAHO H3 ee noJio

meHHH He oTnpoeepruyTo epeMeHeM KaK ycTapeBmee. BoJiee Toro, Aa

*e, Ra3aJIOCb 6hl, y.>t<e AOCKOHaJibBO H3}"1eHHble BOllpocbl c HCilOJib30-

Bam:rnM Me.>KAHCD,HIIJIHBapHoro llOAXOAa ll0JI}"l8IOT HOBOe 3B}"laHHe. 

Ilo3TOMY KOrAa rOBOpHT 0 COBpeMeHHOH Teope:e: IOPHAH'leCKHX ct>aKTOB, 

HMelOT B BHAY see Te me yCTOHBmaecH, Tp~HD,HOHHble Aecl>HHHD,HH Ka

TeropHH lOPHAH'leCRHX ct>aKTOB H HX KJiacce:ct>~IKaIJ,HlO. 

C:>epeMeaaoe .e:ccJieAOBaHue IOPHAH'lecRHX ct>aRTOB BKJIIO'laeT B ce-

611' H3}"1eHHe TaKHX eoa:pocOB, KaK cl>YBKD,HH IOPHAH'leCKHX cl>aKTOB; 

o6~BOCTH IOPHAH'lecKHX Q>aKTOB, uanpuMep, CJIO:>KHble I<>PHAH'leCKae 

cl>aKTbl, ct>aKTH'l0CKHe COCTaBbl H 6om.n:me ct>aKTH'lecKHe CHCTeMLI; 

KOHKpeTH3aD,HH, Q>HKC8D,HH, ycTaHOBJieHHe, AOK83blBaHae ct>aKTOB (3TH 

BOilpOChl TP~HD,HOBHhl AJIH OTpacJieBOH ropucnpyAeHD,HH H CJia6o paa

pa60TaHbl B Teopau npaea); Bb16op IDPHAH'!ecKHX Q>aKTOB 3aKOHOAaTe

JieM, BX AeQ>eKTHOCTb, COOTHOmeaHe c APyrHMH BHA8.MH Q>aKTOB; oco-

6ble lOPHAH'leCKHe cl>aKTbl, B81IPHMep, cl>HKD,HH H npe3YMIID,HH, KOTO

pble IIO'ITH He H3}"10Hbl npaBOBOH HayKOH B006~e. 

Teopml IOPHAH'leCKHX Q>aKTOB cQ>opMHpoBaJI8Cb BO BTOpoii: OOJIOBH

ae xx B. ,ll;ait&HelimHe HCCJieAOBaHHH B 3TOH o6JiaCTH He npHBeJJH K 

K8PAHHaJlbHblM H3MeHeHHHM OCHOBHblX IlOJIO»teHHH 3TOH Teopaa. Ilo-

3TOMy MO.>KHO CK838Tb, 'ITO cyrb TaK R83blBaeMOH COBpeMeHROH Teopee 

IOPHAH'leCKHX <l>aKTOB no-npemHeMy Bblpameua B HX Aecl>HHHIJ,HH H 

KJI8CCHcl>HKaD,HH, KOTOpble xapaKTepH3ytoTCH CTa6BJlbHOCTblO H npe

eMCTBeHHOCTblO aa npoTH.>KeHHH Bcea HCTOPHH ee c~ecTBOBaHHSl. A 
3TO 3H8'1HT, 'ITO HBKaKOH oco6oli COBpeMeHHOB TeopHH IOPffAH'lecKHX 

cl>aKTOB HeT, H KOrAa rOBOpHT 0 aeH., HMelOT B BRAY HOBble aapa6oTKH, 

K8K npaeHJJO, B OTpacJieBbIX rrpaBOBLIX H8YK8X, YTO'IHJllO~HX yCTOJIB

lllHeCJI TeopeTH'leCKHe IIOJIO:lf<0BHJI. 

A.n. t1ep6uH 

AKaAeMHA MBA Pecny61111K11 6e11apycb, MHHCK 

3HA qEHHE CHCTEMhl CO~HAJibHLIX ~EHHOCTE9: 
B COBEPillEHCTBOBAHBB 3AKOHOMTEJibCTBA 

Pacme:peaue npon;ecca rno6aJiu3aD,HH, AHcl><t>epeHD,HaIJ,HH u yeeJIH

qeaee TIHCJia o6~eCTB0HHblX OTHOmeauii: Bb13blB810T H3MeHeBHJI B CHC

TeMe npaea H cecTeM:e aaKOHOAaTeJihCTBa. Mx upoHBJieHHHMH BhlCTyrra

IOT, B '18CTHOCTH, pocT 'IHCJia HOpM8THBHblX npaBOBblX aKTOB, H3M0He

HHe IlOAXOAOB K oupeAeJieHHIO HX COAepmaHHH. 3TO, B CBOIO oqepeA&, 

8KTYaJIH3HpyeT HCCJieAOBaHHH B o6JJaCTH OOCTpoeHHH CHCTeMbl aal(o

HOAaTeJI&CTBa, COOTBeTCTBYIO~eH ypOBHIO pa3BHTHH o6~eeTBa, OTpa-
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)l(aIO~eH ero COI:µla.JrbHLIC n;eHHOCTH, cnoco6cTBYIOID;eH eon;HaJibHOMY 
nporpeccy. 

06~HH pOCT qucna HOpMaTHBHbIX npaeOBhIX aKTOB, o6ycJIOBJieB
HbIH pa3BHTHeM o6~eCTBeHBbIX OTBOWeBHH, BLl3LIBaeT H POCT 'lHCJia 
KOAeKcoe. B TO me epeMH K npo6JieMe Ko'Ae¢11h<an;uu npaea cJie,AyeT 
IlOAXOAHTb 6onee B3BeweHHO. Hane11ue KO,AeKCa OTpamaeT He TOJlbKO 
npOCTYJO CHCTeMaTH3aD;HlO 3Ba'lHTeJibBOI'O Maccuea HOpM, peryJIHpyIO
IIµIX o6~eCTBeBHLle OTHOWeHHJl, HO u ' COOTBeTCTBYIO~YIO Hayq:ayIO 
npopa60TKY TeopeT~eCKHX UOJIO:>KeHHH COOTBeTCTBYIO~eH cc}>epbI 
npaeoeoro peryJIHpoeaHH.11. B 3TOH CBH3H epHA JIH cne,Z1;YeT upH3HaTb 
o6oceoeaaHbIM upHH.llTHe KO,ll;eKca, pernaMeHTHpyio~ero eoupochl 06-
paaoeaHHH. 

0AHOH H3 Ba:>KBbIX upo6JieM, CTO.ll~HX Ba nyTH coeepmeHCTBOBa
HH.lt 3aKOBO,Zl;aTeJibCTBa, CTaHOBHTC.11 uopoli 'lpeaMepaoe ,Zl;OMHHHPO
BaHHe HOpM, KOTOPble HOC.llT aaupeTHTeJibHLIH H o6JI3h1B810~HH xa
paKTep. TaKoe uo.11omesue eo MBoroM o6ycnoeJieao npHHYAHTeJib
H~M xapaxTepoM upaea. B TO me epeMH uo,Z1;06Boe uonomeBHe oKa-
3bleaeT HeraTHBHOe BJIHHHHe Ba upaBOC03BaHHe HaceJieHHH, KOTOpoe 
3a'laCT,yl0

1
tJpueHTHpyeTCJl Ha MaprHHaJibHLIH THU npaeoMepHOI'O no

Be,ACHHH. 
IIonaraeM, 'iTO c.11eP,yeT npH3HaTb 6oJiee uepcueKTHBHbIM llOCTpoe

HHe MOAeJieH UOBe,Zl;eHHJl, OCHOBaBBLIX Ba ,!1;03BOJieBHH H peKOMeH,Aa
~HH. ::ho pacmepHT CB060AY yq:aCTHHKOB o6~eCTBeHJibIX OTBOWeBHH, 
Il03BOJIHT HM CaMOCTOHTeJibBO BLl6BpaTb MO,Zl;eJib UOBe,AeHHH, peanbHO 
BOBJie'ieT BX B upon;ecc peaJIH3aD;HH npaea B Ka'leCTBe UOJIHOD;eHHbIX 
yqacTBHKOB, BL1pama10~ux aeTOHOMHIO eo.11e. TaKoro po,Aa nOAXOA 6y
AeT CTHMyJIHpo'BaTb BL1pa6oTKY COD;HaJibHO-aKTHBHOH MO,Zl;eJIH npaeo
MepHO'l'O uoee,Z1;eHHn. B 3TOH csnau upaeo e 6onbweB: CTeueau 6yAeT 
BOCDpHHHMaTbCJl KaK cpe,ACTBO COD;HaJibBOH KOMMYHHKSD;HH, paape
meHH.11 con;uanbaoro KOBIPJIHKTa. 

B coepeMeHHLIX ycJioee:sx rno6anuaan;ue: H HHTerpan;uu rocy
l(apcTe upuo6peTaeT aI<Tyan&aoCTb upo6neMa coxpaHeHHH aan;eoaa.nb
Hoii caMo6LITHOCTH rocy,Z1;apcTB, B TOM 'lHCJie H B upaeOBOH cipepe. fno-
6aJIH3aD;HJl OKli3h1BaeT .Ae<f>opMupyio~ee B03,ll;eHCTBHe Ba BCIO npaeo
BYJO CHCTeMy. 3TO BO MBOI'OM'06'ycJIOBJieHO opeeHTHpoBaHBOCTblO I'JI0-
6aJIH3aD;HH Ita 3aUa,AHYIO JIH6epaJibHYIO MO,AeJib, KOTOpaH ue MO:>KeT 
6iJTi: upe3eaaa yuHBepcan&eoii, oco6eaBo p;Jin uocTcoeeTCKHX rocy
AapcTe. TaKoe uoJiomee.He o6ycnoeneeo xapaKTepeo:H ,Ann aaceneBHH 
3THX rocyp;apCTB ' CHCTeMOH COD;HaJibHblX n;eBBOCTeH, KOTOpaH CJIY:>KHT 
OpHeHTHpOM ,AJl.ll OUpe,Zl;eJieBH.11 upeOpHTeTOB cpe,AH OXp8HHeMblX npa
BOM 06'beKTOB, YK83LIB8CT Ha aae:6oJiee npneMJieMblH THU COD;HaJibHOH 
peryn.11n;ee, upe,Aonpe,Z1;eJI.11eT aanpaeJieaue pa3BHTHH cecTeMLI upaea e 
CHCTeMLI 31il<OBO,Z1;8TCJibCTBa. 

79 



IlpeB8JIHpOBaBue KOJIJieKTHBH3Ma B8,IJ; HB,IJ;HBH,IJ;YaJIH3MOM, rJI8· 

BeBCTByrom;ee llOJIOmeaue ofot3aBHOCTH Ba)\ npaBOM eanpHMYIO npOTH· 

BOpe11aT cym;HOCTH JIH6epanbHOH MO)\eJIH, KOTOpaH nponoae,D.yeT opH· 

eeTaD,HIO Ba HH,IJ;HBH,IJ;yaJIB3M, npeB8JIHpoBaBHe MaTepH8JlbBOro Balla· 

Jia, rHnepTpoqmpoaaaaoe aocnpHHTHe npaa, aaeceBue B npaao aBallH· 

TeJibBOro aJieMeBTa TOpra no.ii; BH,IJ;OM pacmupeBHH npHBD,Hll8 COCT.1138· 

TeJILBOCTH H BBe,D;eHHH pnp;a 8JILTepuaTHBBLIX <lJopM (B qaCTBOCTH "cp;e

JIOK o npuauauen") B npou,eccyaJI&BLIX 0Tpae1111x npaaa. 

B aToli ca.aau noJiaraeM }'M.eCTBLIM B npou,ecce npaBOTBopqecKoli 

,n.e11TeJILHOCTH, npH 3aKJIIO'leBHH Mem,D.yuapo,D.BLIX .zi;orosopos Y'IHTLI

BaTL CJIOmHBWYJOCH CHCTeMy COD,H8JlbBblX D,eBHOCTeil:. He p;onycKaTL 

6eaycJIOBHOro KOllHPOB8BHH Jiu6ep8JILHOH MO.D;eJIH 38KOHO,D;aTeJibCTBa, 

H8BH3blBaeMOH B yCJIOBH.llX rJio6aJIH3aD,HH, oco6eUHO B Tex CJiyqaHX, 

KOrp;a <ITO npoTHBOpe'lHT MeBT8JIHTeTy H npaBOBOH up;eonoruu 6eJIO· 

pyccKoro eapo.zi;a. 

O.H. 3eneHoea 

or3Y, MHHCK 

CllOPMA B CTPYKTYPA KOHC~BB COBPEMEHHOro 
I'OCY)\APCTBA 

KOHCTHTYD,l!H B mo6oM rocy.zi;apCTBe - <ITO npasOBOH aKT BblCmeH 

IOpu.zi;uqecKOH CHJILI, OCBOBHOH 3aKOB, caoeo6pa3Bbrli npH3WlK rocy.zi;ap

CTBeBBOCTH H, B H3BeCTBOM CMLICJie, o6m;ecTBa B n;eJIOM. KoBCTHTYD,HH 

BblCTynaeT lOpH,D.HlJeCKHM <lJYJi'AaMeBTOM rocy.zi;apcTBeHHOH H o6m;ec

TBeBHOH )KH3HH, I'JlaBHblM HCTO'lHHKOM BaD,HOBBJlbBOH CHCTeMLI npasa, 

rapaHTOM 3aKOHHOCTH, npasonopH,zi;K8 H CTa6HJibBOCTH HBCTHTYTOB 

BJiacTH. KoecTHTYlJ.HH .zi;eMo:KpaTH'lecKoro rocy.zi;apcTBa aaKpeUJIHeT cy

sepeHHTeT eapo.zi;a, OCHOBLI COD,H8JILBO·llOJIHTH1JeCKOI'O CTpo.a, npasa H 

CB060ALI qeJIOBeKa H rpam,1J;8.HHH8, «P<>PMY rocyp;apcTBeBHOrO ycTpoH

CTBa, MeXaHH3M peaJIH3aD,HH BJI8CTH. KOBCTHTYIJ,H.ll - 3TO nepsoe Heo6-

X0).\HMOe ycJioaue rocy).\apcTaa, ocaosaaeoro ea rocno.zi;cTse npasa, OT· 

puu,rum:e npou3BOJI8 BJI8CTH H 6ecnpaBHH ll0,IJ;BJl8CTBLIX. 

TaK ym cJiomHJIOCb B Muposoli npaKTHKe, 'lTO OCBOBBhlM CO,l.\epma

uueM JII06oli KoecTHTYD;HH .11a11.a10Tcn 'leTblpe 6JioKa npo611eM: cym;

BOCTL o6m;ecTBeBHOI'O CTPOH H q,opMa npaBJICHHH; OCBOBLI npaBOBOI'O 

n oJiomeuan JIH'IHOCTH B r ocy).\apcTBe u o6m;ecTae; rocyp;apcTBeBHoe yc

TpOHCTao; CTpyKTypa BJI8CTH, B nepayro oqepe.zi;L sepXOBHOH, CHCTCMa 

pa3,D;CJICHH$1 BJI8CTCH Ha 38KOHO,D;aTCJibHYJO, HCIIOJIHHTeJibHYIO H cy,D.e6-

uy10. Cnoso •KOBCTHTYD,HH• B nepeso.zi;e c naTHBC:Koro oaeaqaeT yc·Ta

eoaneuue, ycTpoeuee. Tpa.zi;un;aouuo aTHM TepMHBOM onpe.zi;eJIHeTCH 

80 


