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E. B. PABOBA

COLEP>KAHWUE [IOI'OBOPA IOBEPHUTEJIBHOI'O
YIIPABJIEHMA UMYILIECTBOM

B crarbe Ha ocHOBe aHaM3a HOPMATUBHBIX MPABOBBIX akTOB PecnyOmmku Berapych u
I'pasknanckoro kogekca Poccuiickoit Mepepariuu, yaeOHbIX W HAYYHBIX M3TAHWI TOCTE/-
HUX JIeT OTIPe/Ie/IIeTCsl Co/lepsKaHue JIOTOBOPA JOBEPUTEIBHOTO YIIPABJICHUS UMYIIECTBOM,
YTOUHSIIOTCST TIPEIMET HCCJIEYEMOTO JJOTOBOPa U O6BEKT JOBEPUTEIBHOTO YIIPABIECHHS.

KuaroueBsie cioBa: /oBepuTeSbHOE YIIPaBJIE€HNE UMYIECTBOM; JIOBEPUTEIbHbIN YIIpaB-
JISTIOINHT; IOTOBOP; YCJOBUSI.

VAK 347.412

[Tonnmanme comep:kaHus JOTOBOpPA 3aBUCUT OT TIOHUMAHUS CaMOTO TIOHATHS
«JIOTOBOP». B COBpEMEHHOM TPaKJIAHCKOM IpaBe MOHSTHE «/IOTOBOP» MPUOOPEJIO
MHOTO 3HaueHui. Bo-mepBbIX, 10roBOPOM Ha3bIBAIOT IIPABOBOE OTHOIIEHHE, II0-
poOsK/laeMoe corJiallieHueM CTOPOH, BO-BTOPbBIX, /JOTOBOPOM MMEHYIOT JOKYMEHT, CO-
JIeP>Kalil yCJIOBUST COTJIANIEHNs], B-TPETbUX, UM 0003HAYAIOT BO3HUKIIEE U3 HETO
o6s13aTesibeTBO. [lo cBOEll opuaMYecKoii Ipupo/ie J0roBop — 3TO JABYCTOPOHHSS
UM MHOTOCTOPOHHSA CJleJIKa, IIOPOsK/Ialolas, n3MeHsIonas, IpeKkpaliaiolas mpa-
Ba 1 00SI3aHHOCTH CTOPOH. B 1opuamueckoil smrteparype Mo/ JOrOBOPOM NPUHSTO

Enena Baadumuposena PI5OBA (riabova?tut.by), accucmenm xagpeopul epaxoam-
CKO-NPABOBHLX 6uc1%un/zuu Benopycckozo 2ocydapcmeeniozo IKOHOMUUECKO20 YHUBEPCU-
mema (2. Mumnck, e/lapbe).
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MOHUMATh COBOKYITHOCTD ero ycsoBuii [1, 452]. MHorue aBTopbl 10| COiepKaHueM
JIOTOBOpPA MOHUMAIOT TTpaBa U 06s13aHHOCTH cTOPoH [2, 16, 129, 157]. Ob6bacuseTcst
9TO T€M, YTO OJHH aBTOPHI PACCMATPHUBAIOT IOTOBOP Kak ceJKy (B 9TOM ciydae co-
JEePKAHUEM SIBJAIOTCS YCJIOBUSA), APyTHe — KaK NMpaBooTHomeHne (B aToM ciaydae
co/lepyKaHieM SBJISTIOTCS MpaBa n 00SI3aHHOCTH CTOPOH).

VcXO0/1s1 M3 TOTO YTO BCSAKUIA JOroBOp — 970 caeka (fopuaudecknii hakT, a UMEHHO
€ro Pa3HOBH/IHOCTb — IPABOMEPHOE I0PUINYECKOe JIEHCTBIE, SBIISIONIeeCss OCHOBAHIEM
BOBHUKHOBEHHUSI TIPaB 1 OOsI3aHHOCTE), B JaHHON CTaTbe B KAauecTBE COAEPKAHUS [10-
rOBOpPA JIOBEPUTEJILHOTO YIIPABJIECHNST UMYIIIECTBOM MbI PACCMOTPUM €T0 YCJIOBHS.

YcnoBus, BK/IIOYaeMble B COJEpIKaHUe JJOTOBOPA, JEJISITCS HA CYIIeCTBEHHbIE,
o6brunble, coayvaitibie [3, 134]. Takasg kaaccudukarms sisiercst HanboJiee yCTOsIB-
IIUMCST JIeJIEHNEM JIOTOBOPHBIX ycsoBuil. OHAKO 3aKOHO/ATEb IPU/AeT 3HAYeHUEe
IIPU 3aKJTIOYEHNH JOTOBOPA TOJBKO CYIIECTBEHHBIM YCJIOBHSM JOTOBOPA: HEAOCTHU-
JKeHMe CTOPOHAME COTJIAlleHsT XOTs1 Obl 110 OJHOMY U3 CYIIECTBEHHBIX YCJOBHIA
03HAYaer, 4To JOroBop cunraercs HezakaodeHHbiM (11.1 c1. 402 paxganckoro Ko-
nexca Peciiy6maku Benapycn [4] (nanee — TK). Vsyuns onpeziesieHnst OGbIMHbBIX U CJTy-
YafHbIX JIOTOBOPHBIX YCJOBUH, IIPUBE/IEHHDIX B IOPUIMYECKON JUTEepaType, MOKHO
OTMETHTD, YTO MO/] OGBIYHBIME YCJIOBUSIMU TIOHUMAIOTCSI TPABIJIA, ITPEYCMOTPEHHbIE
COOTBETCTBYIONMMU HOPMATHUBHBIMH MTPABOBBIMU AKTaMH, aBTOMATHYECKH BCTYTIAIO-
e B JIEHCTBUE B MOMEHT 3aKJIOYEHUS JIOTOBOPA, & 10/ CIyYailHBIMU — IIpaBUJIa,
B KOTOPBIX CTOPOHBI PETYJIUPYIOT CBOM OTHOIIEHUS] NHAYE, YeM 3TO MPEeyCMOTPEHO
HOPMATHBHBIMH ITPABOBBIMU aKTaMH.

OTHOCHUTEIBHO TMOHUMaHKsI OOBIYHBIX M CIYyYallHBIX YCJIOBUN CPeI yYEHBIX HET
emuHcTBa. OTCyTCTBHE OOBIYHBIX WM CyYaliHBIX YCIOBUIl He BJIMSIET HA JIEHCTBUTEb-
HOCTb JioroBopa |5, 434]. HekoTtopbie aBTOPUTETHbIE YU€HbIE CTABST TI0]] COMHEHHE CY-
TecTBOBaHME OOBIYHBIX 1 caydaitabix yesaosuit. Hampumep, O. C. Nodde, paccy:xmaas
06 OGBbIMHBIX YCJIOBUSIX, YKA3bIBAET, UTO <«...NTPAKTHYECKH HET HEOOXOIMMOCTH BKJIIO-
YaTh WX B JIOTOBOP, TaK KaK OHM C(DOPMYJIMPOBAHBI B 3aKOHE MM MHBIX HOPMATHBHBIX
akrax» [6, 29]. B ornomenun ciyvaitubix yeaosuit O. C. Modde Buaur nx cxozacrso
C CYIIECTBEHHBIMHU, TaK KaK <...OHH MPUOOPETAIOT CUJIY JIIb NMPU BKJIIOYEHNN WX B
CaMBbIil IOTOBOP. .. MOCKOJIBKY CIy4YaifHOe YCJIOBUE MOJKET MOSIBUTHCS JIUIID TIOTOMY, YTO
O/IHA M3 CTOPOH MOTPe6OBAsIA €ro COTJIACOBAHUS, a IPU HAIMYNH TAKOTO TPeGOBAHUS yC-
JIOBHE TIPU3HAETCS CYIIECTBEHHDIM, 10 TIEPBOMY BII€UATIEHHIO BOOGIIE CTUPAELTCS KaKoe
6bI TO HI OBLIO Pa3/myue MeX/Ly CYIIEeCTBEHHbIMU U CJyYaiiHbIMU ycaoBusiMu» [6, 30].
O/1HaKO TIpH OTCYTCTBUH B JIOTOBOPE CJYYAITHOTO YCJIOBHS JOTOBOP OYIET MPU3HAH He-
3aKJIIOYEHHBIM TOJIBKO B TOM CJIydyae, ec/Ii CTOPOHON Oy/IeT IOKa3aHo, YTO OHA TpeGoBa-
JIa COTJIacOBaHMA 3TOro ycnoBusi. OTCyTCTBHE Ke CYIIeCTBeHHOTO YCJIOBHS B JIOTOBOPE
ToBJIeYeT 3a cO00il PU3HAHNE JAHHOTO JIOTOBOPA HE3aK/TIOUEHHBIM.

[Tpunep:xuBasicb 0603HAYEHHOI BbIlE TPAAUIUOHHON KJIACCUPUKAIMU [10-
TOBOPHBIX YCJIOBUII, UCCJIEyeM YCJIOBUSI JOTOBOPA /TOBEPUTENBHOTO YIIPABJIEHUS
UMYIIECTBOM, COCTABJISIIONINE €T0 CO/IEPIKAHIE.

[lepeyenb cylecTBEHHBIX YCJOBHII aHAJU3UPYEMOTO JJOTOBOPA MPUBOIUTCS B
ct. 899 TK:

0 TIpejIMeTe /IOTOBOPA, B TOM YUCJIE€ XapAaKTEPUCTUKE MMYIIECTBA, NepeaaBaeMo-
rO B /IOBEPUTEJbHOE YIIPABJCHHUE, U €r0 CTOMMOCTH;

npe/iesiaX MCIoJIb30BaHMs MMYIIECTBA [JOBEPUTENbHBIM YIIPABJISIONIM;

HAMMeHOBAaHWH FOPUINYECKOTO JINIA UM UMEHH IPak/IaHIHA, B MHTEPECaX KOTOPOTO
OCYIIECTBJISIETCS YIIPABJIEHIE UMYIIECTBOM (BBEPUTEIISI WIIH BBITOJONPHOGPETATEIs);

pasMepe u (opMe BO3HATPAXKIEHUS JOBEPUTETHHOMY YIIPABJISIONIEMY, €CJIH
BBITIJIATa BO3HATPAKICHUS MPEAYCMOTPEHA JI0TOBOPOM;

CpOKe JEeHCTBUSA T0TOBOPA.

CrieraabHbIMi HOPMATUBHBIME MTPABOBBIMU AKTAMU B OTHOIIEHWH HEKOTOPBIX
0OBEKTOB MOKET ObITh MPeyCMOTPEH PACIIUPEHHbIN TIepeYeHb CYIIeCTBEHHBIX YCJI0-
BUII JIOTOBOPA JIOBEPUTEIHHOTO YIIPABJIEHMS UMYIecTBOM. Tak, B COOTBETCTBUU C TI.
24 Nnctpykiust «O nopsijike ocyIlecTBaeHns MpodeccnoHaabHOl AesTeTbHOCTH 110
neHHbM Oymaram» [ 7] (ganee — VIHCTPYKIUS 1O LEHHBIM GyMaraM), YTBEPsKIeHHOI
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nocranojenreM MunuctepctBa punancoB Pecniy6smiku Besapycb ot 12.09.2006 r.
Ne 112 «O perysmpoBaHum pbIHKA IEHHBIX GyMars, CylIeCTBEHHBIME YCJIOBUSIMU J10-
TOBOpA JIOBEPUTEBHOTO YTIPABJIEHUS TIeHHbIMU GyMaraMu, MOMUMO CYIIEeCTBEHHbIX
YCJIOBUIl, YCTAHOBJIEHHBIX T'PAKIAHCKUM 3aKOHO/ATEJbCTBOM, SIBJSIOTCS: TIPEIMET
JIOTOBOPA, B TOM 4YHWCJe BHJ I[EHHOW GymMaru ¢ yKasaHueM ee kareropuu, tura (B
cJIydae ecJii HajMyKe TUIA CJEAyeT M3 BHUa U KATeropuu 1eHHOi GyMari), HOMU-
HAJIBHOI CTOMMOCTHU TIeHHON OyMaru, MOJTHOTO HAaMMEHOBAHUS IOPUINYECKOTrO JINIA,
ocymiecTBuBIIero amuccuio (Bbigady) menHoii Gymaru, csegenuii 06 orcyrersun (Ha-
JMunn) oOGpeMeHeHUH 9TUX IeHHBIX GyMar 3aj0roM; KOJMYeCTBO IeHHbIX OyMar;
(opma ocyiecTBIeHUS [TOBEPUTENLHOTO YIIPABJIECHUS U TIPEeJbl NCIOJIb30BaHUS
IIEHHbIX OyMar, Tepe/laHHbIX B /IOBEPHUTEJIbHOE YIIpaBJeHue; mpaBa M 00s13aHHOCTH
CTOPOH; pasMep BO3HArpak/eHUs JT0BEPUTEIbHOIO YIIPABJISIONIEero, Mopsi/IoK u (op-
Ma pacuetoB (ecsi HHOE He ClIe/lyeT U3 3aKOHO/ATEbCTBA MM CYIIECTBA JOrOBOPA);
OTBETCTBEHHOCTH 32 HEUCIIOJHEHnEe 063aTeIbCTBA; CPOK JIEHCTBUS /IOTOBOPA.

B ropmmamdeckoii smrepatype MMeeTcsl PacXOKeHue B3TJISJ0B HA TIPEAMET J10-
roBOpa JIOBEPUTETBHOTO yTpaBJjeHus uMymiecTBoM. CorjacHo GYKBaJbHOMY TOJIKO-
Banuio nosoxkeruii cr. 899 I'K u, co6cTBeHHO, MCXO/Ad M3 ee Ha3BaHUSI, HEKOTOPbIE
aBTOPHUTETHBIE yUeHble, HA HAII B3IJISA/I, OMMOOYHO O] IPEAMETOM JIOTOBOPA J0BEPHU-
TEJILHOTO YITPABJIEHIS TOHUMAIOT MMYIIECTBO, TepelaHHoe B yrpaBieHune. CunraeM,
YTO TIPEAMETOM JTIOO0TO JIOTOBOPA SIBJISETCS TO, TIO TIOBO/Y YEro CTOPOHBI 3aKJIIOUYIIIN
coryaienre. Tak, B 3aBUCUMOCTU OT TIpeIMETA TOTO WJIM WHOTO JIOTOBOPA BBIJIEJISIOT
JIOTOBOPBI O Tiepejiade MMYIIECTBa, [OTOBOPBI O BBITIOJIHEHWH PaboT, JIOTOBOPHI 00
OKa3aHUM YCJYT, JIOTOBOPbI O COBMECTHON JESTETbHOCTH, /IOTOBOPBI O Iepeade ¥c-
KJIIOUNTETHHBIX MPaB HAa OOBEKThl MHTEJIEKTYaIbHOI jlesitesibHocTH [8, 153].

JloroBop 10BepUTEIbHOTO YIIPaBIECHUST UMYIIECTBOM OTHOCUTCS K YUCIY JIOTOBO-
POB 10 OKazaHmio ycayr. B cootBerctBum ¢ m. 2 cr. 895 'K noBeputesnbHbIil ypas-
JISTIONINH, OCYTIECTBIISIST IOBEPUTELHOE YITPABJIEHIE, BIIPABE COBEPINATH B OTHOIIEHUN
UMYIIECTBA B COOTBETCTBHUU C JIOTOBOPOM JIIOObIE f0pH/imdeckne u (pakTudeckue Jeii-
CTBUA B MHTepecax BBEpUTEJIST WK BbIrofonpuodperaress. B cury atoro mpeamerom
BBICTYTIAeT HE UMYIIECTBO, IepeliaBaeMoe B yIIpaBJieHre, a Te opuandeckue n dax-
TUYecKue JIeHCTBUSA, KOTOpble J0JIKEH COBEPIIUTD JOBEPUTENbHBIN YIIPABJIIIONINIL 110
YTIPaBJEHNIO TlepelaHHbIM eMy WMyTiecTBoM. [lo cyTw, TpeaMeToM BBICTYTaeT cam
nporiecc ynpasyeHus umytinectBoM. CoOCTBEHHO, B TIEPBYIO OuYepejib, 110 TIPEJMETY
JIOTOBOP /IOBEPUTEIBHOTO YIIPABICHUS UMYIIIECTBOM YE€TKO OTTPAHMYMUBAETCS OT OJIn3-
KX eMy /IOTOBOPOB MopydeHust n komuccuu. Ciemyer TOMHUTD, YTO JOBEPUTEDb HJIT
KOMHTEHT MOTYT Tlepe/IaBaTh MOBEPEHHOMY WM KOMUCCHOHEPY OIpe/IeIeHHOe UMYIIe-
crBo. Ho HuKTO 13 1paBoBe/I0B He NPU3HAET 3TO UMYIIECTBO MPEMETOM JaHHbIX CO-
rnamenuii. [Tox npeaMeToM oroBopa nopyueHust IOHUMAOT I0PUINYECKIe IefiCTBIS,
KOTOPbIE JIOJKEH COBEPIIUTH TTOBEPEHHBIH, a TPeJIMETOM JIOTOBOPa KOMUCCHU SIBJISI-
eTcsl CoBepIlleHne KOMUCCUOHEPOM O/IHOM M/ HEeCKOJIbKUX c/IeJoK. TakuM o6pasoM,
PEIMETOM /IOTOBOPA /IOBEPUTELHOTO YTIPABICHUS MMYIIECTBOM SIBJISIETCS yTIpaBJe-
HUe, KOTOpOe TIPUMEHUTEHbHO K JIOTOBOPY, 3aK/II0YaeMOMYy B KOMMepYecKoii cdepe,
MOKHO OIIPe/IeJIUTb KaK CHCTEeMaTUYeCKYIO JesiTeJIbHOCTDb JJOBEPUTETbHOTO YIIPABJISIO-
TIETO, TPEICTABJSIONTYIO COO0I KOMILIEKC PAa3INYHbIX (PAaKTHUECKIX U IOPUINICCKIX
JIeViCTBUIA, HATPaBJEHHYI0 Ha JOCTUKEHWE KOHKPETHBIX Pe3yJIbTaToB, OCYIIECTBIIsSE-
MYIO C KOHKPETHOII 1eJIbI0 U B UHTepecax KOHKPETHBIX JIUIL.

AHATOTUYHON TOYKN 3PEHUST OTHOCUTETLHO TIPEAMETa JOTOBOPA IOBEPUTEIbHO-
ro ynpasienus umyiiectBoM npujepskuBaorcs C. C. Babumesuy u 1. A. Manb-
koBckuii [9, 250], JI. 1O. Muxeesa [10, 75], E. A. Cyxaunos [11, 285] u ap.

[loBeputebHBIN yIPaBJISIONIUN OCYIIECTBISICT JEHCTBUS B OTHOIICHUM UMYIIe-
CTBa, MOITOMY OOBEKTOM €rO0 JIEUCTBUI SIBJISETCS UMYIIECTBO, MEPeJaHHOE B IOBEPU-
TeJIbHOE yIIpaBJeHue. B cuiy aToro 3akoHo/aTesb IepBbIM U3 CYNECTBEHHBIX YCJIO-
BUI HapsLy C MPeIMETOM Ha3bIBAaeT XapaKTePUCTUKY mMmymiectBa. Ha mamt B3T/sn,
1esiecoo6pastee O6bIJI0 ObI TOBOPUTb O COCTaBe MMYIIECTBA, MEPeIaBaeMoro B /10Be-
puTeabHOE yIIpaBjeHne, Kak aTo copMyIUpPOBAHO B aHATOTUYHOI ctaTbe ['pasknan-
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ckoro kojiekca Poccniickoit @egeparyn [12] (nanee — I'K Poccun) (cr. 1016 TK
Poccun). VimymiecTBo, nepegaBaeMoe B JJOBEPUTENbHOE YIIPaBJAeHHe, JOJKHO GbITh
YKa3aHO B JIOTOBOPE /IOBEPUTEJHLHOTO YIPABIEHUS WMYIIECTBOM, [OKYMEHTAIb-
HO 060CO6JIEHO OT MHOTO MMYIIECTBA BBEPUTEJSI U OT UMYIIECTBA I0BEPUTEIHHOTO
YIPABJSIONIET0. JTO UMYIIECTBO OTPAXKAETCS Y JOBEPHUTEIHHOTO YIIPABJISIONIErO Ha
orjeabHoM Gastatce (OTIEIbHO B KHUTE yYera JOXOJ0B U PACXO0B OpPraHusaiuii u
MH/IMBU/IyaJIbHbIX [IpeillpUHIMaTeseif, IPUMEeHSIONIUX YIPOIIEHHYI0 CUCTEMY HaJlo-
ro06JI0KeH sT), TI0 HEMY BEJETCS CAMOCTOATE/IbHBIN yueT. [l pacyeToB OTKpPbIBAET-
ST OT/Ie/TbHBIN GaHKOBCKMIT cyeT. Korza 10roBOp JOBEPUTETHLHOTO YIIPABIEHUS UMY -
IIECTBOM TIPEKPAIAETCs, UMYIIECTBO JIO/KHO ObITb BO3BPAIIEHO BEPUTEJIIO NI €T0
npasonpeeMHnKkaM. CiieioBaTeIbHO, 0OBEKTOM JI0BEPUTETHHOTO YIIPABJIEHUS BBICTY-
MaeT TPeXK/ie BCero MHAMBUIYATbHO ONpe/le;IeHHOe W HenoTpelsieMoe UMYIIECTBO.

[MoamynkT 2 cr. 899 I'K npeaycmaTpuBaer B KaueCcTBe CYIECTBEHHOTO YCJIOBUS
CTOMMOCTDb UMYIIIECTBA, Nepe[aBaeMOro B JIOBEPUTEIbHOE YIIPaBJeHNE.

Oco6eHHOCTD JOTOBOPA JJOBEPUTEJIBHOTO YIIPABICHIS NMYIIECTBOM 3aKI0YaeT-
cs TaK)Ke B TOM, 4TO OGBEKTOM JOBEPUTETHLHOTO YIIPABICHNS MOXKET CTaTh UMYTIe-
CTBO, KOTOPOTO He OBbLIIO HA MOMEHT 3aKJIO4eHus [oroBopa. Peub uger o6 umyiie-
cTBe, KoTopoe Oy/eT CO3/[aH0 WM npuoGpeTeHo B GyaylieM, TOocje 3aKJII0UeHus
JIOTOBOpa B pe3yJbTaTe JIesITebHOCTH JIOBEPUTEJNbHOTO yipassstoniero. [Ipu atom
TaKoOe UMYIIECTBO TaKKe /I0JKHO ObITb WHINBU/YAJN3UPOBAHO, 060COGIEHO U OT-
pakeHo Ha OT/JeJIbHOM GaJlaHce.

CregyronmuM CyleCTBEHHBIM YCJIOBHEM JIOTOBOPA IOBEPHUTEJIBHOTO YIIpaBJe-
HUS UMYTIECTBOM SIBJISTIOTCS TIPE/IEIbI NCTIOIb30BAHUS UMYTIECTBA [JOBEPUTEIbHBIM
ynpasagomnuM. Ctont o6paTuTh BHUMaHWe Ha TOT (DaKT, YTO AHAJTOTHYHOIN CT.
899 'K mo I'K Poccun siBisiercst cr. 1016, koTtopas He comep:KUT MOA0OHOTO CY-
IIECTBEHHOTO YCJOBUS J0oroBopa. Kak M3BECTHO, OBEPUTEJNbHBIN YIIPABISIONTI
nMeeT MPaBO OCYNIECTBJISITh B OTHOIIEHUN MEPEIAaHHOr0 UMYIIECTBa JtoObie (haKTu-
Yyeckue 1 ropuandeckue geiictBus. CuntaeM 11e1ecoo6pa3HbIM OCTABJIATh B JI0TOBO-
pe JIOBepUTEIbHOTO YIIPABJIEHUST UMYIIIeCTBOM TlepedeHb BO3MOKHBIX JeHCTBUI /10-
BEPUTEIBHOTO YIPABJISIONIET0 OTKPBITBIM, HO /1a0bl U36€KaTh CIIOPHBIX CHUTYAIHii
B Oy/ylieM, yKa3bIiBaTh MOJPOOHBIN CIUCOK AEWCTBUM, MPAMO 3alpenieHHbIX 0-
BEPUTENIHHOMY YIIPABJSIONIEMY B OTHOIIEHWN MMYyIIecTBa. ['paskgaHckoe 3aKOHO-
JIaTeTbCTBO HE COAEPKUT Jlaske MPUMEPHOTO TepeyHs /IeHCTBUI, KOTOpPbIe He MMe-
eT TpaBa COBEPIIATb JOBEPUTEIbHBIN YIPABJASIONINN B OTHOIIEHUN MMYIIECTBA B
X034iCTBEHHOM 000poTe. MeK/ly TeM B OTHOIIEHUN JOBEPUTETHHOTO YIPABJIEHUS
neHHbiMu Oymaramu 1. 31 VIHCTPYKIMK 110 TIeHHbIM OyMaraM Ipe/lycMaTpuBaerT Ie-
peyeHb JIeiicTBUIA, KOTOpbIe JOBEPUTEIbHBIN YIIPABJLIONNI He BIIpaBe COBEPIIATh,
a MMEHHO OTYY’K/IaTh, B TOM 4YucJe OOMEHUBATH HAXOSIIUECS B IOBEPUTETBHOM
yIIPaBJIE€HUN [eHHble GyMaru B CBOIO COOCTBEHHOCTD; OTUY3K/IATh UMEIOIINecs: B J10-
BEPUTEIHHOM YTIPABJICHUN IleHHbIe GyMarnd MO JOTOBOpAM, TIPEyCMaTpPUBAIONUM
OTCPOYKY MJIM PACCPOUKY TIIarexka OoJiee yeM Ha TPUIIATh KaJIeHJAapHBIX [THEH,
ecii WHOe He TIPEIYCMOTPEHO JIOTOBOPOM; OCYIIECTBJISATDH 30T HAXOANIUXCS B
€T0 JIOBEPUTEJbHOM YIPABJIEHUU IEHHBIX OyMar B I1esIsiX o6GecriedyeHusT UCIOoJIHe-
HUsI CBOMX 00s13aTesibeTB (32 MCKIIOUEHNEM 006s13aTe/IbCTB, BO3HUKAIONINX B CBS3H
C UCIIOJIHEHUEM YTIPABJAIONIUM J0TOBOPa), 00s13aTEIbCTB UHBIX BBEpUTEIIEii, 06s-
3aTeJIbCTB MHBIX TPETbUX JUI[ U HeKoTopble Apyrue. [Ipm atom m. 24 ykasaHHOI
WMHCcTpyKIIMN ycTaHAaBIMBAET, YTO JOTOBOP HE MOKET CO/AEPKATh TMOJOXKEHUs, KO-
TOpbIE JUIIAIOT YIPABJSIONIETO MPAB WM OCBOOOKIAIOT €T0 OT MCIIOTHEHUST 006s-
3aHHOCTEH, NPSIMO MPEyCMOTPEHHbIX Hactosieidr MHcTpykiueii.

CrenytomuM CyIiecTBEHHBIM YCJIOBUEM SIBJISIETCST HaMMEHOBaHME IOPUINTIECKO-
roO JUIa WIN UMS TPaXXJaHWHA, B WHTEpPecaxX KOTOPOTO OCYTIECTBISETCS yIpaBJie-
Hue uMyIecTsoM (BBepuTe/Ist 1M Bhirogonpuobperaress). VHanBuya usaims Juia,
B UbMX MHTEpecaX OCYIIECTBJSIETCS JOBepUTEIbHOE YIIpaBiIeHNe NMYIeCTBOM, Oe3y-
CJIOBHO, HEOOXO/MMa KaK JIJIsi JJOBEPUTEJbHOTO YIPABJISIONIEr0, TaK U IS HAJO-
rOoBbIX OpraHoB. /loBepUTebHbIN yIPaBALIONNiA JOMKEH 3HATh, B YbUX MHTEpecax
OH JIefiCTByeT, KOMY IIPUYUTAIOTCS TI0JyYeHHbIe UM JI0XO/IbI.
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Cuiety oM CyIiecTBEHHBIM YCJIOBUEM SIBJISIOTCS pa3Mep n (popMa BO3HArPasK/Ie-
HUS JIOBEPUTEJTHBHOMY YIIPABJISIONIEMY, €CJIH BBITJIATA BO3HATPAXKIECHUS TIPELyCMOTpE-
Ha jsoroBopom. B. H. BesoB cumraer, 4to B JJOrOBOpe JI0OBEPUTETHHOTO YIIPABJIEHUST
UMYIIIECTBOM B 06s13aTEJIbHOM TMOPSI/IKE JOKHBI ObITh YKa3aHbI UCTOUHUKHU BBITLIATHI
BogHarpaxenus [ 13, 2271]. OgHaxo, 1o HailieMy MHEHUIO, IaHHOe YKa3aHWe BOBCE He
00s13aTesIbHO, TaK KaK BOIIPOC SIBJISETCS pelieHHbIM 3akoHoatesieM B cr. 906 T'K, co-
TJIACHO KOTOPOI BO3HArpasKJeHue OBEPUTEJHLHOMY YITPABJISIONIEMY BbBITLIAYUBAETCS
U3 JIOXOJIOB OT UCIIOJH30BAHNUS UMYIIECTBA B MTPOIIECCE JOBEPUTEIHHOTO YIIPABJIEHS.

[TocaenHuM CyIIeCTBEHHBIM YCJIOBUEM [IOTOBOPA JIOBEPUTEIBHOTO YIIpaBJie-
HUSI UMYIIECTBOM SIBJISIETCS CPOK ero jeiicTBusi. CpoK J0roBOpa TOBEPUTENHBHOTO
yIpaBJIeHNs IMYIIECTBOM He MosKeT mpebimatrh msitu jer (4. 1 m. 2 cr. 899 TK).
CToJib IJIUTENBHBIN CPOK JEHCTBUS JOTOBOPA CO3AET «/IOTOJTHUTEIbHBIE TapAHTUN
JUIST BBITIOJTHEHWST IOBEPUTEJNbHBIM YIIPABJISIONINM CBOUX obsi3aHHOCTEl» [14, 119].
Jl1s1 oT/IeIbHBIX BU/IOB MMYIIIECTBA, MEPEIaBaeMOro B JOBEPUTETbHOE YIIPaBJIEHNE,
3aKOHO/IaTe/Ib MOJKET MPEeJyCMOTPETh MHbIE TpejiesibHble CpOKH. IIpu oTcyTCTBUM
3asBJIEHNMS OJHOW M3 CTOPOH O MpPeKpalleH’# J0roBopa M0 OKOHYAHUU CPOKA ero
JIeIiCTBUST OH CYUTAETCS MPOJJIEHHBIM Ha TOT K€ CPOK M HAa TeX K€ YCJIOBHIX
(4. 2 1. 2 cr. 899 TK). E. A. CyxaHOB CIpaBe/I/IMBO CYUTAET, YTO TAaKUM 0OPasoM
JIOTOBOP /IOBEPUTENBHOTO YIIPABJIEHUS UMYIIECTBOM HE MOXKET IIPUKPBIBATH OTUY K-
JieHre uMyIecTBa co6cTBeHHMKa (CoBepIeHne 10/ BUOM 9TOr0 J0T0BOpa CAEIOK
KYIIU-TIPOJQKU WK JapeHus umyiiectsa) [15, 378], 1. e. uckiouaercss BO3MOK-
HOCTDb 3aKJIIOUEHUST TPUTBOPHBIX CJIEJIOK.

Ecnu B 70roBOpe 0OBEPUTENBHOTO YIIPaBAEHUS UMYIIECTBOM IPEAYCMOTPEH
CpoK GoJjiee TISTH JIET, TO TAKOW JOTOBOP CJEAyeT CUUTATh AeCTBUTETbHBIM, HO
3aKJIIOYEHHBIM HA MATUJIETHUI CPOK. 3aKOHO/ATeJb He YCTAHABINBAET MIHUMAJb-
HOTO CPOKa, Ha KOTOPbII MOKeT ObITh 3aK/I04eH MOJ00HbBIN J0TOBOP, T. €. TeO-
pPETUYeCK OH MOKeT ObITh 3aKJI0YeH HA OJUH J/ieHb, OJIUH MecsIl U T. A. B cuny
TOTO, YTO OTHOIIEHHS 10 JOBEPUTEIHHOMY YIPABIEHUIO UMYIIECTBOM HOCST IIPO-
JIOJKUTEJbHBII XapaKTep, PacCUYUTaHbl Ha JIIUTEbHOE TPOECCuOHATbHOE YIIPaB-
JieHUe BBEPEHHBIM MMYIIIECTBOM, CYUTAEM HEIeJecO0OPA3HbIM 3aKII0YEHIE JAHHBIX
JIOTOBOPOB Ha KpaTKoBpeMeHHble cpoku. Ha coBepiiienue feiicTBUil 1Mo yrpasJie-
HUIO UMYIIECTBOM TpebyeTcs BpeMsi, BpeMst Heo6X0IuMO U ISt olleHKN s dexrTs-
HOCTH COBEPINEHHBIX JEHCTBUii, U [ u3MeHenus (KOPPEKTUPOBKM) [AEHCTBUI B
paMKax OCYIIeCTBJIEHUS [[OBEPUTENBHOTO YIIPABIEHUS UMYIIIECTBOM.

OOGbruHble yCJIOBUST IOTOBOPA [IOBEPUTEJNBLHOTO YIIPABIEHUS UMYIIECTBOM Ipe-
JIyCMOTPEHBI TPAK/IAHCKUM 3aKOHOIATETbCTBOM, UHBIMU HOPMATUBHBIMU ITPABOBbI-
Mu aktamu. CTOPOHbBI JTOJIKHBI YYUTBIBATh MX TPU OCYIIECTBJIECHUH CBOMX TIPaB 1
UCTIOJIHEHUN 00SI3aHHOCTEN 10 yKa3aHHOMY J0roBopy. OO6bIYHbIE YCJIOBUS B CBOIO
odepe/ib MOKHO Pas3fesinThb Ha uMneparushble (00sg3ate/bHble) U UCIIO3UTHBHBIE.
K nepsbiM ycjoBusiM oTHOCHTCS: 1) yCJOBHE O TOM, 4YTO mepejada MMYIecTBa B
JIOBEPUTEJIbHOE YIIPaBJIeHNE He BJIeYeT Iepexo/ia nmpaBa cOOCTBEHHOCTH Ha HEro K
nosepuresnibHoMy yipasisioniemy (4. 2 . 1 cr. 895 TK); 2) ycaoBue o toMm, 4to
JIOBEPUTEJIbHBIN YIIPABJSIONNIT HE MOXeT ObIThb BBITOJAONPHOOPETATENIEM IO [I0-
roBOPY Jl0BepuTesibHOrO yipasierus umyiectsoM (1. 3 cr. 898 TK); 3) yciosue
06 o6s13aTeTbHOM MH(POPMUPOBAHUU JIOBEPUTETHHBIM YIPABJSIONINM TPEThUX JIUI]
O TOM, YTO OH BBICTYIIae€T B KauyecTBe JOBEPUTEIbHOro yrupasisiomero (1. 3 cr.
895 TK); 4) ycioBue 06 06s3areqbHOM 000COOIEHNN MMYIIECTBA, HepeJaHHOro
B joseputeabroe ynpasienue (m. 1 cr. 901 TK), u ap. Ko BropbiM yciaoBusiM,
B YACTHOCTH, OTHOCSITCSI yCJIOBHE, TpPeyCMaTpHUBAIollee, YTO MPHU IPeKpalleHnn
JIOBEPUTEJILHOTO YIIPABJIEHNS UMYIIECTBO, HAXO/ISIIEECS B JOBEPUTETbHOM YIIPAB-
JIEHUH, TiepeaeTcst BEPUTENI0, eCiM JIOTOBOPOM He mpeaycMorpeHo uHoe (m. 3
cr. 907 TK); 00s3aHHOCTD JOBEPUTENBHOTO YIIPABJSIONIETO OCYIIECTBIATH CBOU
PaBOMOYKS JIMYHO, HO B TO K€ BPEMsi BO3MOJKHO W <«I€pPe/lOBEpUe»; YCIOBUS O
peKpalieHny IOTOBOPa JOBEPUTETHLHOTO YIIPABJIEHUS UMYIIECTBOM H [IP.
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CiydailHBIMU YCJIOBHSIME JIOTOBOPA [IOBEPUTEJBHOTO YIIPABJIEHUS UMYIIECTBOM
MOTyT OBITH CJIeIyIOlINe: yCJIOBUE O MOPS/IKe U CPOKAX IIPEI0CTaBICHUS OTYETOB JI0-
BEPUTEJIbHBIM YIIPABJISIONM; ycjaoBue 06 nHOM, Hexkesu omnpeesneHo B 'K, cpoke
nH(GOPMUPOBaHMS JIPYTOH CTOPOHBI B CJydae OJHOCTOPOHHETO OTKa3a OT JIOTOBO-
pa JI0OBepUTEJbHOTO YIIPABJIEHHUST UMYIIECTBOM; yCJIOBHE O HepasrJalieHun nHgop-
Malli CTOPOHAMM, CBA3aHHOI C J1eATeJbHOCTBIO 110 JIOBEPUTEJbHOMY YIIPABJIECHUIO
UMYIIECTBOM ¥ JIPYTHE YCJOBUS, KOTOPbIE CTOPOHBI MOCYUTAIOT HEOOXOAMMBIM CO-
IJ1acoBaTh U BHECTH B TEKCT JIOTOBOPA JI0BEPUTEIbHOTO YIIPABICHUS UMYIIECTBOM.

B 3akmiouenne paccMOTPeHHsT BOIPOCa O COJEP>KaHUM JOTOBOPA JOBEPUTETHbHO-
rO yIPpaBJeHUS UMYIECTBOM, €0 YCJIOBHIX, MOKHO C(pOPMYJIMPOBATH CJIelyIomie
BbBIBO/IbL:

BO-TIEPBBIX, IPEJAMETOM HCCJIe/lyeMOro J0roBopa HeoOXOAMMO NPU3HATh YIIpaB-
Jgenne. [IpuMeHuTesbHO K 10TOBOpaM JI0BEPUTEIbHOTO YIIPABJIEHUS MMYIIECTBOM,
3aKJI04aeMbIM B KOMMepuecKoil cdepe, 10J| ynpasienuem cienyer MOHUMATb Cl-
cmeMamuueckyro 0essmebHoCmy 008epUMeIbH020 YNPAasLsiou,ezo, nPedcmas.isiio-
wWy10 coO0U KOMNACKC PA3IULHOIY (PAKMUUECKUX U 10pUududeckux deucmeutl,
HanNpagaiennyr0 na 0OCMUNKeHue KOHKPEMHbX Pe3yabmamos, 0CYu,eCmeisiemMyio
C KOHKPEmHOU Ueabl0 U 8 UHMepPecax KOHKPEeMmHbLX JUl;

BO-BTOPBIX, T10/1 OOBEKTOM /IOBEPUTEJbHOTO YIIPABJIEHUS HEOOXOANMO IOHU-
MaTb, TIPEXK/E BCETO, UMYIIECTBO, KOTOPOE JOKHO ObITb 000POTOCIIOCOOHBIM, He-
norpebsieMbIM, ero MOSKHO MH/NBU/YaJIN3UpoBaTh 1myTeM o6ocobmennst. OcobeH-
HOCTb OOBEKTa JOBEPUTETHHOTO YIPABJEHUS COCTOUT B TOM, YTO UM MOXKET CTaTh
UMYIIECTBO, He CYwecmeyrowee Ha MOMEHT 3aKJII0UeHNs JJOr0BOpa 10BEPUTEbHO-
IO yIpaBJIeHUS UMYLIECTBOM;

B-TPETbUX, Ie€peueHb BO3MOXKHBIX JIeHCTBUIl JOBEPUTEIHHOTO YIIPABJISIONIETO
B JIOTOBOpPE HEOOXOAMMO OCTABJISATb OTKPBITBIM, O/IHAKO JEHCTBUS, HMPSIMO 3alpe-
MeHHbIe JOBEPUTETbHOMY YIPABJISIONEMY B OTHOIIEHNN BBEPEHHOTO MMYIIECTBA,
HEo6XO/IMMO YKa3aTb B JIOTOBOpE
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