apOuTpak BHYTpeHHMH. Takoe paszeleHHE CBA3aHO CO CBOEOOpasHbIM
KOMIIPOMHCCOM MEXIY HCTOPHYECKH CIOXMBLIMMCA HACTOPOXKEHHBIM
OTHOILIEHMEM K apOuTpax<y, B ILIOM, KaK K aIbTepHaTHUBHOMY
TOCYAapCTBEHHOMY IpPaBOCYJHIO CHOcO0Y paspelleHus CIIOpoB, ¢ OJHOM
CTOpOHBI, M JKEJJaHHEM MONYy4YHTh MAKCUMAIbHYIO JOJIO = PBIHKA
anbTepHATUBHBIX criocoboB paspeleHns MEXTyHapOIHbIX
KOMMEPYECKHX CIIOpOB, C APYTOHL. -

J.P. 3ainymounos
Hucmumym coyuansHbix u 2yMaHumapHelx 3HAHUL
(Poccuiickasn @edepayus, Pecnybnuxa Tamapcman, Kazans)

ITPABOBASA HJEOJIOI'UA B TOCY JAPCTBEHHbBIX
OBPA30BAHUAX BEJIOTO IBMKEHHUSA

Hneonoruyeckye ycTaHOBKH BIJaCTH HENPEMEHHO 3aTParkBaroT Mpa-
BOBYIO 00/1aCTh, BHOCS B HEE 3JIEMEHTHI OCHOBomoararomei naeu. Ka-
KIOMY IIEPHOTY Pa3BUTHS CTPaHBI, IPH IIEPEXOJE OT OJHOIO COCTOSHHUS
obriecTBa K ApYroMy CBOMCTBEHHA CBOS YHHUKAJIbHAs [IpaBoBas HIE0J10-
rus. Onpenenenue mnpaBoBoii upeomorud mo H.U. Marysosy wu
A.B. Maneko 3By4yHT Kak: «[IpaBoBas WAEOJIOTHS — 3TO COBOKYITHOCTh
IOPUAMYECKUX UAEH, TEOPHUH, B3MIAJOB, KOTOPhIC B KOHIENTYaIbLHOM,
CHCTEMATU3MPOBAHHOM BHJIE OTPaXalOT M OLEHUBAIOT MpPaBOBYIO pe-
anpHOCTHY [1].

Oxta0pbckas pesosonus 1917 roza He MpocTo CrocoGCTBOBANA aK-
THBH3AlMU HIEOIOTHH, HO M MIPUYMHOWIIA €€ BIMSHHE Ha 00IecTBeH-
Hy10 xH3Hb. IlocnenoBaBmmii nepuon I'pax1aHCKON BOHMHEI YCHIIMIT €€
3HAYEHHE B TOIMTHKO-NIPaBOBOH cdepe. Miaen conpmamisma, crasiuue
rOCHOZCTBYIOIIMMH B GosbieBUcTCKON Poccuu, Bammucek Bo Bee chepbl
roCyAapCTBEHHOH JEATENHbHOCTH U MIPaBOBBIC HHCTUTYTEL B Toxe Bpe-
Ms IpH NpeoOnagaHuM Ha TeppHUTOpHH «Oenoil» Poccum uaeit ambe-
pajIbHOM JEMOKDPATHH M HAIHYMH IIHPOKOTO MOJMTHYECKOIO IIIIOpa-
JM3Ma, CWIBHOM M/ICONOrM3aliiy FoOCyIapCcTBa U IpaBa He IPOU3OLLIO.

OrtpaxeHne NpaBoBOH HACONOrUH OEIOT0 IBHKEHHA MOXKHO HalTH B
JIEKIapaTHBHO-Y4PEIUTEIbHBIX aKTaX, HOPMAaTHBHO-TIPAaBOBBIX aKTax,
NpOrpaMMHBIX 3asBIeHUAX. BakHeimumu U3 Hux seimsorcs: [Ipoext
KoHCTUTYyuun  redHepana  JLI'. KoprunoBa  [2], [lexyapaiwu
AWM. [lenukuHa 1o 3eMeNbHOMY U pabodemy Bompocam [3], Oteer Bcee-
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POCCHICKOTO TpaBUTENbCTBA COIO3HBIM JIEpPXKaBaM Ha HUX HOTY OT 26
Mast 1919 rona [4], «Haka3» Ocobomy CoBemanuio [5], HHTEpPBBIO Te-
Hepasia Bpanrens rasere «Bemukas Poccus» [6]. Conepixamuecss B HUX
uaed ubepajbHOH IeMOKpaTHH O MpaBaX W CBOOOZAX dYenoBeka, roc-
TOJCTBE TIPaBa ¥ BEPXOBEHCTBE 3aKOHA, PABEHCTBE BCEX IIEPE]l 3aKOHOM
U CYIOM H JpyrHe, 3aJl0KHIH OCHOBBI NPABOBOH MIEOJOTHH «Oemnoi»
Poccun. EcTecTBEHHO HOMHOLIEHHOTO ¥ BCEOOHEMITIOIIETO BOILTOMIECHHUS
B PEATFHOCTH OHM HE NONYYHIH, []a U HE MOTIIH IOTY4UTh B YCIOBHUAX
I'paxnanckol BOWHEL.

B nenoM Bonpoc 0 NpaBOBOH HIEOIOTHU JOBOJBHO CIIOXEH, HUKa-
Kasd KOHKpeTHad nporpamma, AeKjapanys WM HOPMAaTHBHO-NIPABOBOH
aKT He B COCTOSHHUH OTpPasuTh €¢ CYIIHOCTh B CTpaHe, TaKk Kak OHa OpH-
SHTHPYeTCS Ha JOJTOBPEMEHHBIE MPOLECCH MOCTENEHHOTO (GOpMHpO-
BaHMA W BHIPAaOOTKH TpeOyeMoH HOpMBI OOILIECTBEHHOT'O IMOBEICHUS.
OpnHaxo MporpaMMbl ¥ HOPMATUBHBIE aKThl, HECOMHEHHO, SABJIAIOTCA
OTpaXXEHUEM UACOIOTHH.

Oco60 xouercs HMOomIepKHYThb, YTO IpABOBas Hieonorus gaer oboc-
HOBaHHE 3HAYMMOCTH IPaBa, 3aKOHHOCTH M IIPABOMOPSIIKA, K YCTaHOB-
JICHUIO YeT0 M CTPEMMIHCH «Oenble» pexuMBl. B 31oii cBsi3u Heobxo-
MO cocnaTbes Ha NMyHKT 3 «/Jlewsiapanun BepxoBnoro Vimpasnenus
Ceepuno#t O0nacTeio», TJie NPOBO3IIAILACTCA: «Y CTaHOBIEHUE NPOY-
HOTO IIPaBOIOpsi/IKa, KOTOPEI obecneunBan 6b rpakaaHaM OecrpensT-
CTBEHHOE Y/IOBJIETBOPEHHE MX XO3MMCTBEHHBIX, OOLIECTBEHHBIX U Ay-
XOBHBIX HYXI» [7]. 3neck oT4eTnBO BHAHO (HOpMHpOBaHHE MTPaBOBOH
H/IE0IOTMHU Ha OCHOBAX MOepanbHOM HEMOKPATHH.

CTOUT OTMETUTH, YTO NPABOBAs HUJICOJOTHS SBIICTCS COCTABHOM 4Ya-
CThIO IIPaBOCO3HAHHSA U NMpEACTaBiser co6oil ero BeIpaskeHHe B KOHLIEH-
TpUpOBaHHOM Buze. Kak M3BECTHO IPaBOCC3HAHKE 3TO COBOKYIMHOCTH
B3MJISANOB, HUICH, BRIPOKAIOMIMX OTHOIICHHE MHAUBYMAYYMOB K IpaBy,
3aKOHHOCTH, MPaBOCYIHIO, MX IPEACTABICHUE O TOM, YTO SBIAETCA
NpaBOMEPHBIM WIH HENPABOMEPHBIM, 3dKOHHBIM MWIM HE3aKOHHBIM.
CdopMupoBaHHOE NPaBOCO3HAHME HA TEOPETMYECKOM YPOBHE 3TO M
€CTh IIpaBoBas HIEOIOTHA.

B 1enoM CymHOCTb MPaBOCO3HAHMS M [PaBOBOH HICONOTUH «Oe-
noit» Poccun MoxHO omdcath ciaosamu A.A. ¢ou Jlamne (reHepai-
Mafiop, YJaCTHMK Oesioro ABIDKEHHS, COTPYIHMK pa3BeloBaTENbHOM
opranusaimy «Asbykan»): «KpacHsle obemanu sce, Genple TONBKO TO,
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YTO MONAranoch 10 3aKoHy... KpacHbie B BUIE apryMeHTa u Mepsl yoe-
JKICHUS HMEITH TEPPOP U IyJieMeThl; O6elible YyrpoxXanu. .. 3akoHom» [8].

Hannuue B nipaBoBO# uaeonoruu «Oenoi» Poccuu Takux BaHBIX
AH6epanbHO-IEMOKPAaTHIECKUX JIEMEHTOB KaK NPaBONOPANOK U 3aKOH-
HOCTB, 'OBOPHT 06 0cOO0OM BHHMaHHHM BIACTH K NpaBy. B oTinuue ot
6051b111€BUKOB, «OeENbIe» HE BO3BOJWIM TEPPOP B PAMKH 3aKOHA M HE
JIETUTUMUPOBAIM KJI1acCOBYIO 60pbOYy.

IlpaBoBas uaeonorus, OCHOBaHHAas Ha JMOCPAJBHON IEMOKpaTHH,
CNOCOOCTBYET CTAaHOBJIEHHIO MPABOBOTO TOCYNAPCTBa, YTO B MOJHOM Me-
pe oco3HaBanH «Oenble» pexuMbl. TakuM 006pa3oM, Ha TeppUTOpHH «Oe-
J0i» Poccuu oHa popmupoBanack ¢ yueToM GYIyHIMX NPOLECCOB pa3BU-
THA TNPaBOBBIX MHCTUTYTOB. «benble» K MpaBOBOH HAEOJOTMH OTHOCH-
JIUCh HE KaK K BO3MOXHOMY MIEO0JOTHYECKOMY OPYXHIO I/ YCTaHOBIIE-
HMs KaKoro-aub0 onpeseseHHOro MOMUTHIECKOr0 PexXIMa, a Kak K BO3-
MOKHOCTH pa3BUTHA 3J0pOBOTO HAlLMOHAIHHOTO IPABOCO3HAHHA. YMe-
cTHel 6ynyt cinoBa M.A. Mneuna: «HopMaibHOe MpaBOCO3HAHHE MIPUEM-
JeT 1paBO, KYIbTUBHPYET U COBEPIICHCTBYET €ro, JBIDKMMOE BONEIO K
€ro BEpXOBHOH yenu, T.€. K OyX08HOU HCU3HU U ee opzanusayuu» [9].
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ENERGY SAVINGS PERFORMANCE CONTRACT AND CIVIL
LAW OF THE REPUBLIC OF BELARUS

MECTO JOrOBOPA SHEPTOCBEPEKEHHA B 'PAXKJIAHCKOM ITIPABE
PECITYBJIMKH BEJIAPYCb

V4nTBIBaA NOHCK pELIEHHH CBOEH dHepreTmdeckoil npobnembl, 0c060ro BHHM aHHUs
[pe3upenta PecnyGankn Benapych x BOMpocaM, OTHOCAIMMCS K 3HeprocbepexeHuio,
B HAaCTOsllee BPEMs NPEACTABIIAETCS UenecoofpasHbIM IPOaHATH3HPOBATh BO3MOX-
HOCTB HCIIOJIB30BAaHHA JIOTOBOPA YHEProcOepeKeHH, a Taloke NMPEANPHHATL MEpbI, Ha-
[IpaBleHHbIC HA CO3NAHHE HEOOXOAMMBIX YCIOBHH U1 BHEAPEHMA 3HeprocOeperaroimx
JIOTOBOPOB B CHCTEMY HOTOBOPOB IpakaaHckoro mpasa PecrybGamkm Benapyce. Pac-
CMaTpeHbl OCHOBHBIE aCMeKTHl, KOTOpbIe JOMKHBI HAaHTH oTpakeHHe B GenopycckoM
3aKOHOJATENBCTBE JUIA YCHEIHOro MCTO/B30BaHWA JOroBopa dHeprocOepexenus npu
peau3alnH rocyapCTBEHHOH MOTHTHKH, HANPABJICHHOM Ha MOJEPHH3ALIMIO SHEPTETH-
geckux cucreM Pecrybnnku Benapych v 3¢ hexTHBHOE HCMOb30BAHHE IHEPIETHYECKHX
PECypCoB.

Energy saving performance contract pursuant to which one party,
seeking to improve its energy efficiency, contracts with an energy ser-
vice company for energy efficiency services and financing, could be one
of the possible solutions for the Republic of Belarus for procuring its
energy safety.

Notwithstanding the fact that current Belarusian laws do not deter-
mine energy savings performance contract as a separate type of the civil
law contracts, its execution and performance pursuant to Article 7 of the
Civil Code of the Republic of Belarus is not prohibited. It is also possi-
ble to state that the legal nature of this type of agreements is similar to
the agreement on rendering services, thus, the respective provisions of
the Civil Code could be applicable to the energy savings performance
contracts as well.
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