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Jlb8oBCKULU HAUUOHANbHLIU yHUBepcumem um. . ®paxko (2. llbeos, YkpauHa)

HEKOTOPbBIE OBLMUE (OTPACJIEBBIE) MPUHLIUNDI
MEXAYHAPOOAHOIO YACTHOIO NPABA YKPAUHDI

1. Bonpoc o npuHuunax mexxayHapoaHoro yacTHoro npaea (nanee — MYn) so
MHOTUX roCyAapCcTBax nonagaet B cpepy NpaBoBOro perynnpoBaHma HaluMoHanb-
HbIX aKTOB, MEX[yHapOAHbIX AOrOBOPOB NU60O APYrUX UCTOYHMKOB npaBsa. Tak,
npuHunnbl MYT moryT oTpaxaTbCA 3aKoHaM1 O MeXAYHapOAHOM YacTHOM Nnpase
1 npouecce rocynapcTs. Ha obuwme npmHymnel MYM ccoinaetca Pernament Coseta
Esponeiickoro Coto3a (EC) N2 2157/2001 ot 8 oktA6pa 2001 r. o cTaTyTe eBponei-
ckon komnaHuum (EK), Hopmbl KOTOPOro NPAMO NPUMEHAIOTCA B cTpaHax EC.

2. Bonpoc o npuHuunax MUYl nonapaer B Kpyr MCCnefoBaHuUii yHeHbIX Pa3HbIX
rocyfapcTe. 3TUMM BONPOCaMK 3aHUMAIOTCA, B YacTHocTU, M.M. Borycnasckwii,
N. H. TaneHckan (Poccun) [1, c. 23-31; 2, . 3-11], O. H. Tonouko (benapycb) (3], He-
KoTopble Apyrue. B YkpavHe Bonpockl o npuHuunax MY noutn He uccneposa-
nucb. OHaKOo aBTOp 3TUX TE3UCOB yXe obpallanca K yKkasaHHow Teme [4].

3. MpuHUMNbl, Ha KOTOPbIX OcHoBbIBaeTcA MYI YkpauHbl, MOXHO Knaccudu-
UupoBaTb B 3aBMCMMOCTM OT pasnuyHbix Kputepues. OAHUM U3 HUX ABNAETCA
obwHocTb Hopm npasa. Mo3aToMy cneayeT pasnuyaTtb: a) NPUHUUNBI OTAENbHDBIX
MHCTUTYTOB MUTT; 6) MEXMHCTUTYUMOHHDbIE NPUHUMNLI MUTT; B) npuHUMnbl nogo-
Tpacnein MUIM; r) npuHyunbl MYN (o6wwme nnu oTpacnesbie); ) MeXoTpacnesble
NPUHUMNDI.

MHorne npuHumnel MU YkpauHbl oTpaxatloTca KoHcTuTyuuein YkpauHbl
1996 r. n pa3genom |: «O6wue nonoxeHuA» 3akoHa YkpauHbl «<O MexayHapoaHOM
yacTHoM npase» ot 23 uioHA 2005 r. [5]. B 3akoHe nonoXxeHus, nmelowme CBOUCTBO
NPWHUUNOB, B OTAENbHBIN Noagpasaen kak npuHuunsl MY He BbiaeneHbl.

4. Mpuryunamm MUM Ykpauusl (o6wmmn, oTpacnesbiMi) cneayer cuutath,
B YaCTHOCTW: NPUHLWMN 3aWWUTbI FOCYapCTBOM rpaXkaaH YKpauHbl, HaXOAAWMXCA 33
ee npeaenamu; NPMHUUN NPeAoCTaBNeHA HAUMOHANBbHOTO PeXnUMa MHOCTPaHLAM
v nuuam 6e3 rpaxaaHcTBa; NPUHLMN NPUMEHEHUA KONNIM3NOHHBIX HOPM ANA Bbi6O-
pa npasa, KOTOpPOe AOMKHO YpPerynnpoBaTb 4YacTHONPaBOBbie OTHOLWEHWA C UHO-
CTPaHHbIM 3N€MEHTOM; MPUHLN OHOKPATHOrO NPUMEHEHWA KONNU3NOHHOW HOp-
Mbl; NpUHUUN 6e3yCcnoOBHOIro NPUMEHEHUA MHOCTPAHHOrO NpasBa B COOTBETCTBUN
C KONAU3MOHHON HOPMOW; NPUHUMN NPUMEHEHWA NpaBa MHOCTPaHHOro rocyaap-
CTBa HE3aBUCUMO OT NPUHAANEXHOCTU 3TUX HOPM K YaCTHOMY Unu Ny6nuyHomy
npasy; NPUHUWN NPU3HAHWUA MHOCTPAHHOIO NPaBa Kak CUCTEMbI HOPM, @ He KaK dak-
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T3, Tpebyiowero fokaslaTenbCcTsa; NPUHUMN NpUuMeHeHus lex fori npu onpepeneHun
npaea, NOANEXaLWero NPUMEHeHWUIO; NPUHLUMN NPUMEHEHUA MHOCTPAHHOIO Npasa
exofficio (cvny AONKHOCTHBIX MONHOMOYUIA); NPUHUMN NMPUMEHEHUA lex causae Npu
YCTaHOBNEHUWU COAEPXKaHUA HOPM NpaBa WHOCTPAHHOMO rOCyAapCTBa; NPUHUWN
cobniogerna nybnuyHoro nopaaka YKpauHb!; NpUHUMN B3aMMHOCTH; NPUHLUN A0-
nyctumocT petopcuit. Crtout o6paTtutb BHUMaHWE Ha Te NPUHLUNDBI, KOTOpble He
HaLLNW NOKa OTPaXXeHUA B NybnuKaymax aBTopa 3TMX Te3ncoB.

5. Monaraem, 4TO NPUHUMN NPUMEHEHWA UHOCTPAHHOrO Npasa ex officio Ha-
Wwen oTpaxeHue B CT. 8 NoA Ha3BaHWEM «YCTaHOBNEHWE CoAepXKaHnA HOPM npasa
MHOCTPaHHOro rocyaapcTea» 3akoHa YKpauHbl «O mexayHapogHOM 4acTHOM npa-
se». Cy unun apyrow opraH NpUMeHAET HOPMbl NPaBa UHOCTPAHHOIO roCcyAapcTea
B CUNY CBOMUX AOMKHOCTHBIX NONTHOMOYUIA.

6. Mo HawemMy MHEHWI0, NPUHLUN NPUMEHeHWA lex causae Npu yCTaHOBNEeHUU
cofepXaHuAa HOpPM NpaBa MHOCTPAHHOrO roCyfapcTBa TakXe npeAycMOTpeH
7. 8 3akoHa YkpauHbl «O mexayHapoaHOM YacTHOM npaee». CornacHo 4. 1 3ton
CTaTby CyA NN MHOW OpraH ycTaHaBNMBaeT CoAepXXaHue HoOpm Npasa MHOCTPaH-
HOTO rOCyAapCTBa COrNacHo ux oduumanbHOMY TONKOBAHMIO, B COOTBETCTBUM
C NPaKTUKOW NPUMEHEHUA N AOKTPUHOWN B COOTBETCTBYIOWEM MHOCTPAHHOM ro-
cypapcrse.

7.NpuHumn cobniopexna nybnuuHoro nopaaka YkpauHbl npeaycMoTpeH cT. 12
noa HassaHuem «Orosopka o ny6nuyHoM nopagke» 3akoHa YkpauHbt «O mexay-
HapoAAHOM YacTHOM npase». CornacHo Y. 1 Ha3BaHHOWM CTaTbu HOPMa Npasa UHO-
CTPaHHOrO roCyaapcTBa He NPUMEHARTCA, €CNIN ee NPUMEHEHWe BneyeT nocneg-
CTBWA, ABHO HECOBMECTUMbIE C OCHOBaMK NpaBonopaaka (Ny6nuyHbiM NopaaKom)
YkpauHbl. Monaraem, uyto 3ta HopMa GopmMmynupyeT UMeHHO npuHuun MYM, no-
CKONbKY OHa NPUMEHUMA K PerynnpoBaHuio BCex YacTHONPABOBbLIX OTHOLWEHWI
C MHOCTPaHHbIM 3nemeHTOM. OfHaKO cneayeT UMeTb B BUAY, YTO B COBPEMEHHOW
lopuanyeckon nutepatype no MUIN oroBopka o ny6nmyHOM Nnopaake paccmarpu-
BAETCA NPEMMYLIECTBEHHO Kak KaTeropma unn nHctutyt MUr.

8. MpuHuun B3aMMHOCTU NpeaycMOTPeH 3aKoHOAATeNbCTBOM YKpauHbi,
B YaCTHOCTMW, CT. 11 yKasaHHOro 3akoHa YKpauvHbl, B COOTBETCTBUWN C KOTOPOW CyA
Wnn Apyron opraH NPUMEHAET NPaBo MHOCTPaHHOIO rocyAapcTBa He3aBUCMMO OT
TOro, NPUMEHAETCA N B COOTBETCTBYIOLEM UHOCTPAHHOM rOCYAapCTBe K Noao6-
HbIM NPaBOOTHOLLEHWEM NPaBo YKpauHbl, KpOME Cyyaes, eCnv NpUMeHeHue npa-
Ba MHOCTPAHHOIO rOCyAapCTBa Ha Hayanax B3auMHOCTU NPelyCMOTPEHO 3aKOHOM
YKpauHbl 1N MexayHapoAHbIM AOrOBOPOM YKpauHbl (4. 1). Echu npumeHeHune
npaBa MHOCTPAHHOIO roCyAapCTBa 3aBUCUT OT B3aMMHOCTH, TO CYUTAETCA, YTO OHa
CyWecTByeT, NOCKONbKY He 10Ka3aHo nHoe (Y. 2).
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BIr3Y (2. Mukck)

TEXHUYECKOE 3AAAHUE
KAK CYLLECTBEHHOE YCNIOBUE AOrOBOPOB HUOKTP

B nuTepatype AOCTaTOYHO 4acTo NOAHUMAETCA BONPOC O TOM, ABMAETCA NN Tex-
HUYECKoe 3aflaHne CYLEeCTBEeHHbIM YCNIOBUEM AOTOBOPOB Ha BbINONHEHWE HayyHo-
NCCnenoBaTenbCkMX, ONbITHO-KOHCTPYKTOPCKUX W TexHonoruyeckux pabor (HW-
OKTP). TexHuueckoe 3agaHune npeacrasnaer coboi JOKyMeHT, onpeensatowmin Ha-
npaBneHne Hay4Horo NCCNefoBaHNUA NN KOHCTPYKTOPCKOM pa3paboTku (3To BbiTe-
KaeT u3 cogepxanus n. 1 ct. 723 MpaxkaaHckoro kopekca Pecnybnvku benapyco - IK).
OpQHO3HAYHOrO OTBETA Ha YKasaHHbI Bonpoc Het. OaHu aBTopbl (M. BparuHckui,
A. banabaH, B.A. PaccynoBckui) AaloT oTpuuaTenbHbiA OTBET Ha JaHHbIA BONPOC
[1, €. 59; 2, c. 3-15]; apyrue xe (U.B. 3akpxeBckan), HANPOTUB, NPU3HAIOT TEXHWUYe-
CKOE 3aflaHune CYLLeCTBEHHbIM YCNIOBUEM aHannu3npyembix Aorosopos [6, c. 96].

B pamkax nocnegHero nogxoaa BoiAenAloT gsa HanpasneHua. CTOPOHHUKKM
NEepBOro CYUTAIOT, YTO TEXHNYECKOE 3aflaHne ABNAETCA CyLECTBEHHbIM YCNoBUeM
Kak AnA poroBopoB Ha BbinonHeHwe HWUP, Tak u anA AOroBopoB Ha BbiNONHeHue
OKP u TP [4, c. 262]; CTOPOHHWKW BTOPOro NoAxofa NpUAepKUBalOTCA MHEHUA
0 TOM, YTO TEXHUYECKOe 3aflaHne cneayeT Npu3HaBaTh CyL|ECTBEHHbBIM YCIOBUEM
TONbKO ANA OroBopoB Ha BbinonHenue HAP [5, c. 389-390].

Kpome Toro, B nuTepaTtype BCTPEYATCA U MHEHWE O TOM, YTO TeXHUYeCKoe 3a-
[aHWe, XOTA U HEe OTHOCUTCA K CYLECTBEHHbIM YCNOBUAM JOTOBOPOB Ha BbIMNONHEe-
Hue HUP, OKP u TP, ogHaKo ABNAETCA HEOTHEMNEMOW YacTbio gorosopa [3, . 172)
WM HEOTHEMIEMbIM NPUNOXeHneM K gorosopy [7].

[nAa Toro 4ytobbl OTBETUTL Ha paccMaTPUBaeMblil BONPOC cneayeT BCNOMHUT,
YyTO B CcoOTBETCTBUM C 4. 2 . 1 cT. 402 K cywecTBeHHbIMU ABNAIOTCA YC/IOBUA
0 npegmMeTe AOroBOPa, YCNOBUA, KOTOPbie Ha3BaHbl B 3aKOHOAATENbCTBE Kak Cy-
WwecTBeHHble, Heobxogumblie unn obszatenbHble ANA AOroBOPOB AaHHOMO BUAR,
a TaKXe BCe Te YCNOBUA, OTHOCUTENBHO KOTOPbIX NO 3aABNEHNI0 OHOW U3 CTOPOH
[OMKHO 6biTb JOCTUTHYTO COrnalueHue.

TepMUH «TexHUYEeCKoe 3afjlaHne» BrepBsble BCTpeyaeTcs B TekcTe n. 1¢T. 723 TK,
CornacHo KOTOpoW No oroBopy Ha BbinonHeHue HAP ogHa ctopoHa (McnonHuTens)
06na3yeTcA npoBecTy 0byCcNOBNEHHbIE TEXHUYECKUM 3alaHNeM 3aKa3ymnKa HayuHble
nccnenoBaHmua, a No Aoropopy Ha BoinonHeHne OKP n TP - paspaborartb obpasey
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