PackpbiTb cofepxaHue kateropmm cob6CTBEHHOCTU BHE PaCCMOTPEHUA BONpoca
06 orpaHuyeHnAx npaBa cO6CTBEHHOCTU HEBO3MOXHO. '3 NpeaycMaTprBalOTCA Kak
OrpaH1yYeHmnA, OTHOCALYMECS K cOBCTBEHHOCTY B LenoMm (cT. 1067-1075 I3), Tak v orpa-
HUYEHUA, PACNPOCTPAHAIOWMNECA Ha OTAENbHble Npasomoyma (cT. 1076-112913).

OrpaHuyeHuna npasa co6CTBEHHOCTU NO CywWwecTBy CybbekTusHbl. OHKM onpeae-
NAIOTCA OCHOBAHHOM Ha 3aKOHe Bone CybbekToB unu cyaebHbix OpraHos.

Kateropua co6CTBEHHOCTM NOMyYMna CBOE BbipaXXeHUE B NPUHUMNE paBHOW
3HaYMMOCTU M OAVHAKOBOW 3aLUMUTbI BCEX BUAOB 1 HOpM COBCTBEHHOCTH.
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HEKOTOPBIE NPOBJIEMbI YYACTUA TPETbUX NTUL
B AOrOBOPHOM OBA3ATE/IbCTBE (HA NPUMEPE BAHKA)

[lorosop npeactaenAeT cobon OQHO W3 CambiX YHWKANbHBIX MPaBOBbLIX
CPeACTB, B pamMKax KOTOPOTO MHTEPEC KaXKAoW CTOPOHbI, B NPUHLMNE, MOXeT ObiTb
YAOBNETBOPEH NULIb NOCPEACTBOM YAOBNETBOPEHWA UHTEPECa APYrON CTOPOHDI.
B HacToAWee BpeMa B NpeanpuHUMaTENbCKOn chepe — BaxHOM chepe 3KOHOMU-
KU CTPaHbl — 3aKIIOYAETCA MHOXXECTBO OrOBOPOB. B CBA3M C nepeopueHTauumein
3KOHOMMKMN Ha PbIHOYHbBIE YCNOBUA XO3AMCTBOBAHWUSA MHOTME AOrOBOPHbLIE OTHO-
WEHWUA CYLECTBEHHO U3MeHNNUCL. B OroBOpHOM NpakTuke npeanpuHumarenemn
BO3HWKAET MHOTO Npobnem, CBA3aHHbIX C NPUMEHEHWEM TOW WM MHOW AOTOBOPHOMN
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KOHCTPYKLMW, YTO CBA3aHO, KaK NpaBwuno, C HeCOBEPLIEHCTBOM AEeNCTBYIOLWen
rpa)AaHCKOro 3aKoHofaTenbCTBa. B pamkax AaHHOW Tembl KPaTKo OCTaHOBUMG
Ha HeKOTOPbIX NPo6aemax yuyacTus TpeTbux Nl B AOroBopHOM obA3aTenbcrse ki
npumepe 6aHka.

CornacHo cT. 270 TK PK yyacTHukammn obasatenbctBa ABNAIOTCA CTOPOHH
(momKHWK 1 KpeauTop) n TpeTbu nuuya. CTopoHa B JOroBope BCeraa Haaenaet
npasamu 1 (unu) o6a3aHHOCTAMW. B rpaXaaHCKOM 3aKOHOAATENbCTBE HET YETKON
onpepaeneHus CTopoHbl 06A3aTenbcTBa, AoroBopHoro obasarenbcrea. Onupanc
Ha obwue nonoxeHna 06 obasaTenbCcTBax, MOXHO AaHHbIA BONPOC paccmoTpen
C NO3MLUUK OnpeaeneHns OCHOBaHWA BO3HMKHOBEHWUA 06s3aTenbCTBEHHOMO npa:
BOOTHOLIEHWA — AoroBopa (caenku). insa coBepLieHna 4Orosopa Heobxoanmo ebr
pa)keHue cOornacoBaHHOW BOMIN fABYX CTOPOH (ABYCTOPOHHAA caenka) nnbo Tpex
v 6Gonee cTopoH (MHOrOCTOPOHHAA caenka). Ho Toraa MoXeT BO3HUKHYTb Nnpobne-
Ma y4acTvs TpeTbUX WL B AOrOBOPHOM oba3aTenbcTse, Hanpumep 6aHka.

Mo Bonpocy o cywHocTn 6aHKa B IOPUANYECKON U SIKOHOMUYECKOW NnuTepa
Type CNoXunucb pa3HoobpasHbie npeactaBneHun. Kak cnpaseannso oTtmeyan
B cBoe Bpema M.M. ArapKos, 4TO CKONbKO-HWOYAb yAOBNETBOPUTENbHOIO Onpe-
aenexunn 6aHKa He cywecTsyer. «Kak B 3KOHOMWYECKOW, Tak 1 B IOPUANYECKON Ha-
yKe 6aHK Yalyle BCero onpeaenaioT Kak npeanpuatne, ABNAIOWEECA NOCPeaHNUKON
B KpeguTte» [1, c. 5]. Kakyio ponb urpaet 6aHk Kak y4acTHUK AeHexHoro obas
TenbCTBa B NpoLecce ero ucnonHenna? B geHexxHom obasatenbcree Habniogaetc
CNOXHanA CTPYKTypa AOrOBOPHbIX CBA3Ei BBUAY NPUBNEYEHWUA TPETbUX AL B Npo-
LLecC UCMONHEHWA, a TaKXKe BBUAY MHOXECTBa CaMUX AOTOBOPHbIX CBA3eW [2, c. 56]
B npaBoBOW nuTepaType CnpaBe/IMBO OTMEYAETCA, YTO CNIOXKHaA CTPYKTypa Ao
rOBOPHbIX CBA3E MOXXET MMETb MeCTO TOrAa, KOrAa eAUHbIA NPOLEeCcC ABUKEHHA
npoayKuuu, npoussoacTsea pabort, okasaHuA ycnyr onocpeayeTca pAAOM AOroBo-
POB, B KOTOPbIX yyacTByeT Tpu u 6bonee cybbekTa. [py 3TOM YETKUM KpUTepuem
OTrPaHUYEeHUA NMPOCTOM OT CNOXHOW CTPYKTYPbi AOrOBOPHbIX CBA3EN ABNAETCA
NosBfIeHUE B 3TUX OTHOLWEHUAX GUrypbl TpeTbero nuua [3, ¢. 35-371.

Ecnu ctopoHamm geHexHoro 06a3atenbCTea BbICTYNAOT NAaTeNbUUK 1 nony-
yatenb geHer, To 6aHK yyacTByeT B npoLecce UCNONHEHWA faHHOro obssartent-
CTBa B KayecTse TpeTbero nuua. OHaKo BapuaHTbl y4acTUA TPeTbUx nuy, B oba:
3aTenbCTBax BECbMa pPa3nunuHbl. Tak, Hanpumep, TPeTbY Nvua MOryT y4acTBOBaTh
B 06A3aTenbCcTBE Ha aKTMBHOW U HA NAcCMBHOW CTOpOHe. B nepBom cnyyae, Mox-
HO rOBOPUTH O MPWHATUMU UCNONHEHWUA BMECTO KPEAUTOPa TPeTbUM NULIOM 1 0f
aapecoBaHHOM TPETbUM NIMLIOM OAHOW M3 CTOPOH B Aorosope TpeboBaHuu ero
ucnonHeHua. Bo BTOpom cnyyae, TpeTbe NULI0 MOXET BbICTYNaTb Kak CNONHUTEND
obs3aTenbcTBa UK Kak NOCO6HUK fomkHMKa [4, ¢. 291].

Utak, 6aHk, nnbo nHaa HebaHKOBCKasA OpraHu3auus, C NOMOLUBIO KOTOPbIX
Npov3BoanTCA Be3HannuHbIA pacyeT, ABNAIOTCA TPETBUMU NULAMUA B AEHEXHOM
obszatenbcTee. AprymeHTamy JaHHOW TOYKM 3PEHUA MOryT MOCNYXWTb cnefy-
owme coobpaxeHus. Bo-nepebix, 6aHK He ABNAETCA CTOPOHOW AeHEeXHOro obs-
3aTeNnbCTBa, Tak KaK yKasaHHOe 06A3aTenbCTBO BO3HWUKAET TONbKO MeXAy ABy
MA CTOPOHAaMWU — MATENbUWMUKOM W rionyyatenem AeHer, HO BMecTe C TeM, Batk
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NPUHUMAET aKTUBHOE y4YacTue B NpoLecce UCNONHeHUA AeHeXHoro obasarens-
CTBa, oCywecTBnAaeMoro B 6e3HannyHoM nopagke. «Bce oHM — Te, KTO, He byayuun
CTOPOHaMK, CBOUMW AEUCTBUAMM OnpefeneHHbiM 06pasom BO34enCTBYIOT Ha Aun-
HaMKKY NPABOOTHOLWEHWA, B TOM YUCNE OTOBOPHOTO, UMEHYIOTCA «TPETbUMW NN-
yamu» [4, c. 290]. Bo-BTOpPbIX, 6aHK COCTOUT B JOrOBOPHbBIX OTHOWEHUAX C KaXA0N
13 CTOPOH ieHEXHOro obAsatenbCTBa. «TpeTbe NULO — 3TO TOT, KTO, HE OTHOCACH
K YUCNY KOHTPAreHToB, OKa3blBAETCA B IOPUAUYECKMN 3HAUMMOW CBA3WN C OHUM U3
Hux nubo c obommm» [4, c. 290].

Tak, cornacHo cT. 739 K PK 6aHKOBCKUe yCnyryn OKasbliBaloTCA NO NOPYYEHUIO
KnueHTa. Takum obpasom, BBUAY TOro, 4To 6e3HaNNYHbIE pacyeTbl OCYLWEeCTBAAIOT-
cn yepe3 6aHk (MHYI0 HEGAHKOBCKYIO opraHu3aymio), nocpeactsom 6aHka, 6aHk
BbICTYNaeT cBoeobpa3HbiM areHToM nnarenbuwmka. Takum obpasom, 6aHk nnarens-
WuKa B AeHeXXHOM 06A3aTenbCTBe BbICTYNAeT B KaYeCTBe TPETbero nnua — Nocpea-
HWKa, areHTa. AreHTCKUin QOroBOp cneuwnanbHo He BoigeneH B MK PK, B otnuume ot
K PO, y Hac paHHble oTHOWeHUA obnekaloTca B popmy AOroBOpa-Nopy4EeHUA unm
AOroBOPa-kOMUCCUM B 3aBUCMMOCTW OT TOrO, OT Ybero umenun byaert BbiCTynaTtb
6aHk npu okaszaHum um ycnyr 6aHKoBCKOro obcnyxumeanua [6]. Yto kacaetca apy-
TMX BUAOB AOrOBOPHbIX 06A3aTENbCTB, TO U TaM BO3HUKAET MHOXKeCTBO npobnem
onpefeneHus cTatyca TOro Wan MHOro yyacTHuka. Ho atot Bonpoc Tpebyer cBoero
OTAENbHOO eTaNlbHOIro PACCMOTPEHUA.

Taxkum 06pa3om, ucxoas U3 BbilEN3NOXKEHHOro, HeobXxoanMMo caenaThb BblBOA,
yTO AeicTBylOWEe 3akoHogaTenbcTBo Pecnybnuku KasaxcraH, perynupyioulee
BMAbI y4acTVA NuLY B 06R3aTeNnbCTBe, HYXKAAETCA B AaNbHENLLEM COBEpPLLEHCTBOBA-
HWW. B 4acTHOCTH, AeTanbHOM pernameHTaLmn NPaBoBOro NONOXEHWUA YyHaCTHUKOB
MHOrOCTOPOHHUX JOTOBOPHbBIX OTHOLIEHWN.
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