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OBECNEYEHUE WCMNOJIHEHUA OBA3ATENLCTB

Ha ceroaHswHuMit A€Hb 3aKOHOMEPHOCTBIO CTaJla 3aBUCUMOCTh IKOHOMHUYECKHUX MpO-
LIECCOB OT HOPM Ipa)<IaHCKOro 3aKkoHojaTenbcTea. basoit win ¢yHnaMeHTOM npeanpuHy-
MaTeJ1bCTBa ABJIAIOTCA JOTOBOPHbBIE OTHOLIEHUSA, OT TOYHOTO BbINOJTHEHUA KOTOPbIX 3aBUCHT
KOMMepueckoe Garononyyue opranM3aluy Wid npeanpuHumMarens. Hapyuenue noaHoc-
ThIO WK YACTHYHO YCJI0BHI IOr0BOPa MOXKET NPUBECTH K HEXKEIATENIbHBIM MOCIEACTBUAM B
BUJIE HECEHHA YOBITKOB, MOTEPH NOBEPHSA CO CTOPOHBI MAPTHEPOB M IAXKe Havasia npoueay-
pbi GaHKpOTCTBA.

IlpuunHAMH HEUCIIONIHEHHA 10roBOpa MOryT ObiTh: HENpPEOAOIUMAas CHIA, PUBELIAs
K HEBO3MOXHOCTH OCYLUECTBJICHUS TEX WM UHbIX AeHCTBHI; HeucnonHeHue 06:3aTenbCTs
TPETbHUM JHLIOM; OTCYTCTBHE 3aHHTEPECOBAHHOCTH 00A3aHHOM CTOPOHBI BBINOJIHATE BO3JIO-
*eHHbIe Ha ce0s 10roBopom 00:3aTe/IbCTBA, @ TAKHKE BLIFOJHOCTh HECBOEBPEMEHHOCTH HX
HCTIOMHEHHMAL.

Hanpumep, ecii oka3aHHasA B COOTBETCTBHH C YCIIOBUAMH JJOrOBOpa yCilyra He oria-
YHBAETCA UM OIIAYMBAETCA HECBOEBPEMEHHO, TO Y KPEAUTOpa (JIMLA MOTyYHBIIEr0 YCIy-
ry ¥ SBJAIOILErocs B JAHHOM ciyyae 00A3aHHbIM JIHLIOM) NOABAAETCA BO3MOXKHOCTb MC-
NONb30BAHHA HEBBIIIAYEHHBIX, CJIE0BATEBHO, M0 CYLIECTBY AOMOJHUTENbHBIX 060pOT-
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HBIX CPE/ICTB U1 H3BJIEYEHUA BRITO/IbI. KpeauTop ke B TakoM ciyyae HeceT YObITKH, NpH-
4eM KaK MpAMBIE, TAK U KOCBEHHbIE.

HMcenpasuTh WK MCKITIOYHTE H3HAYAJIBHO NMOAOOHYIO CHTYalHIO MPU3BAaHO rpaXaaHc-
KOE 3aKOHOJIaTeNIbCTBO, COEPXALLEE HOPMBI OTBETCTBEHHOCTH 32 HEUCIIOIHEHHE H/TH HEHA -
nexaliee HCronHeHue o6a3arenseTa. CleayeT UMeTh B BUY, YTO OAHH W3 3aKOHOAATE/IBHO
NpeyCMOTPEHHBIX MOCNIEACTBU HeHCoNHeHUs 06A3aTeNbCTBa MPHOGpeTalOT IOpHAWYEC-
Ky10 CHITy C MOMEHTa BO3HMKHOBEHHS JOrOBOPHOrO MIPAaBOOTHOIEH|S WK APYroro o6s3a-
TENLCTBA, PYTHE K€ MPUMEHAIOTCA TOMBKO B ClTy4ae, eCIIH MPAMO NMpeayCMOTPEHEI B 10r0-
BOpE.

Ha npaxTuke 10roBap1BaioLInECa CTOPOHBI YYHTHIBAIOT MHOXKECTBO CYLIECTBEHHBIX
U7 HHX YCTIOBUH, B3aUMHBIX MpaB U 06A3aHHOCTEI, HO 3a6BIBaIOT O MEpPaX OTBETCTBEHHOCTH
33 MX HEHCMONTHEHHE UITH UCTIONTHEHHE HeHaanexaumm obpazoM. MHoraa 310 npHBOAMT K
3HAYMTENBHBIM BPEMEHHBIM U MaTepHaIbHBIM U3/IEPIKKAM, HEOTTYCTUMBIM B KOMMEPYECKOM
obopore.

HUcnonHennio 0643aTenbCTB CMOCOGCTBYIOT ClIELHANBHBIE MEPHI, HMEHYEMBIE CIIOCO-
Gamu obecnieuenus UCTIONHEHUA 0653aTeIbeTB. OHU COCTOAT B BO3/IOXKEHHH HA JO/DKHHKA
JONOTHATENBHBIX OOpEMEeHeHH  Ha CITy4aii HeUCTIOTHEHUA WIH HEHAIEKALIET0O HCITOTHEHWS
obs3arenscrea.

ITox cniocobamu obecnevieHns UCNONHEHUS 06A3aTENLCTB MOAPA3yMEBAKOTCS ClIELH-
aNbHBIE MEPBI, KOTOPHIE B IOCTATOYHOMN CTEMEHH rapaHTHPYIOT UCTIONIHEHHE OCHOBHOTIO 005~
3aTeNbCTBA H CTHMYJIMPYIOT O/DKHUKA K HaUTEXKALIEMY MOBEACHHIO.

Crnocobbl, cTUMYNHpYIOINE HaUTexkalllee HCTIONHEHUE CTOPOHAMM BO3JIOXKEHHBIX Ha
HHX 00513aTENBCTB, ONMPENENAIOTCA 3aKOHOAATENIECTBOM HIIH YCTAHABIMBAIOTCA COMNALLIEHHU-
€M CTOPOH.

I'paxnanckuii Kogekc BuiouaeT B cebs HE TONBKO TPaAMIIHOHHBIE CTOcoObI obecmeye-
HHA 0653aTeNbCTB, KOTOPBIE BCErAa CYLIECTBOBAIM B IPaXKIaHCKOM 3aKOHONATEILCTRE, a
HMEHHO: HEYCTOHKa, MOpPY4YHTENILCTBO, 3a1aTOK, 3a710T, HO U ABa Gonee HOBBIX cnocoba obec-
neyeHns 06s3arenscTB — GAHKOBCKAs rapaHTHA U yAEpXaHUs HMYLIECTBO JOIKHHUKA.

Heycrotikoit (mTpadom, neHeif) npuzHaeTcs onpeaeneHHas 3aKOHOAATENbCTBOM WK
JIOrOBOPOM JIEHEkHasA CyMMa, KOTOPYIO JOJIKHUK 00A3aH yNIaTUTh KPeaAUTOPY, ECIH HHOE
HE MPETyCMOTPEHO 3aKOHOAATEBHBIMHU aKTaMH, B CJTy4Yae HEMCIIONIHEHNUA NITH HEHAUIeXa-
1ero HCMONHEHUs 06A3aTeNbCTBA, B YACTHOCTH B CIIyyae MpocpovKH ucnonHeHus. [1o Tpe-
Goeanuio 06 ynnare HeycTOHKH KpeAWTOp He 0053aH N0KA3bIBATE NPHYNHEHHE MY YObIT-
xoB. Kpenutop He BrpaBe Tpe6OBaTh ymuiaThl HEYCTOMKM B CIy4asX, €CH AOMKHUK He
HECET OTBETCTBEHHOCTH 32 HEUCTIOIHEHHUE WITH HeHaJUIeXKalllee HCTONTHeHHe 00s3aTeNnbCTBa.

Cornamenne o HeyCTOiKe JOIKHO ObITh COBEPLIEHO B THCHMEHHOMH ()opMe He3aBUCH-
Mo oT opMEI OCHOBHOTO 00s3atenscTa. Hecobmoaenue miucsMeHHOI opMbI BEYET He-
JefiCTBHTENIBHOCTE COMIALIEHHS O HEYCTOlKe.

[To poroBopy mopy4uTeNLCTBA MOPYYHTENb 00A3bIBaETCA MEpes KpeAUTOPOM Jpy-
Toro IMLla OTBEYATH 32 HCIIOJIHEHHE MOCTIEIHHM ero 00A3aTeIbCTBA MOTHOCTBIO HIIK B YaCTH.
JloroBop mopy4uTeNs MOXeT ObITh 3aK/IFOUEH TaKxKe s obecnedeHus obs3arenbcTsa, Ko-
TOpO€ BO3HUKHET B OyayLIeM.

JloroBop nopy4uTENbCTBA NOJIKEH OBITh COBEpIIEH B NMCEMEHHOMH hopme. Hecobmio-
JIeHHE NHCBMEHHOMH (POPMBI BlIeYET HeAeHCTBUTENBHOCTH IOTOBOPA MOPYUUTENBCTRA.,

[TpH HEHCTIOTHEHUHU TN HEHAJLIeXKALeM HCTIONTHEHHHU I0IKHUKOM 00eCredeHHOoro rno-
PY4HTENBCTBOM 0053aTENILCTBA TOPYYHTEINb U IOKHHK OTBEYAIOT NMepe KpeAHTOPOM CO-
JHAApPHO, ECITH 3aKOHOAATENILCTBOM MM JOrOBOPOM MOPYHYHTENBCTBA HE MPEXyCMOTPEHO
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cybGcuauapHas OTBETCTBEHHOCTh nopy4uTes. [TopyunTens OTBEYaET nepe KpeauTOpOM B
TOM e oObeMe, YTO ¥ JO/DKHUK, BKIIOYaA YIUIaTy MpPOLEHTOB, BO3MELUEHHE CyneOHbIX
M3IepXKeK MO B3bICKAHHUIO 10/Ira M APYTrUX YObITKOB KPEAHTOPA, BbI3BAHHBIX HEHCIIONHE-
HHEM WK HEHaJIe)KaLUM UCTIONIHEHHEM 00653aTeNbCTB JO/IKHUKOM, €C/IH MHOE He Npemyc-
MOTPEHO JOrOBOPOM MOPY4HTENbCTBA. JIMLA, COBMECTHO JlaBIUHE MOPYYHUTENLCTBO, OT-
BEYAIOT Nepe KPeAUTOPOM COJIMAAPHO, ECIIH HHOE HE MPelyCMOTPEHO N0rOBOPOM MOpy-
YHUTEJIbCTBA.

[TopyunTenbCTBO MpeKpalaeTcs ¢ npekpauieHueM obecneyeHHoro UM obasarens-
CTBA, a TAKXKE B CJIyyae U3IMEHEHMUA 3TOro 0613aTeNIbCTBA, BAEKYIIEro YBeIHYEHHUE OTBET-
CTBEHHOCTH WM MHBIE He0IaronpuATHLIC MOCAEACTBHA LA NopyyuTens, 6e3 cornacus noc-
JIeIHero

3amaTKOM NpPU3HAETCA JIEHEXKHAA CyMMa, BbllaBaeMas OIHOM U3 J0roBapHBaIOLIHXCA
CTOPOH B CYET NPUYMTAIOIMXCA C HEE M0 NOroBopy riaTexei Apyroi CTopoHe B I0Ka3a-
TENBCTBO 3aK/IIOYEHUA 10roBopa 1 B obecrneyeHue ero ucnonHenns. CornaueHue o 3agarke
He3aBMCHMO OT CyMMBI 3a1aTKa JOJHKHO OBITh COBEpPLICHO B MUCbMEHHO Gopme.

I1pu npekpaiueHuu o6a3aTebCTBa, 06eCNeYeHHOro 3a1aTKOM, 10 Hayana ero UCMoHe-
HHA 10 COMMAILEHHMIO CTOPOH MO0 BCAEACTBHE HEBO3MOXKHOCTH HCIIOIHEHHUA 3a1aTOK 101~
skeH ObiTh Bo3BpauleH. Ecay 3a HEeHCMONHEHHE JOrOBOpa OTBETCTBEHHA CTOPOHA, aBlias
3a1aTOK, OH OCTaeTcsA Y Apyroit ctopoHsl. Ecii 3a HeHCNoONHEHHEe I0roBOpa OTBETCTBEHHA
CTOpOHA, MOMy4YHBLIas 3a4aTOK, OHa 0653aHa yIIaTUTh APYTOil CTOPOHE ABOMHYIO CyMMY
3a/laTKa.

B cuny 3anora kpeaurop no obecnevdeHHoMy 3an0rom o6sa3arenscTBy (3an0ronepxa-
TeNb) UMEET MPaBO B CIy4Yae HEUCMONHEHUA WM HEHAUIEKAIUEr0 HCIIOHEHUA IOJDKHUKOM
3Toro o6s3aTeNnbCTBA NOMYYHUTh YIOBIETBOPEHHE U3 CTOMMOCTH 3aJ10)KEHHOTO HMYILECTBa
MPEUMYILIECTBEHHO NEpe APYTUMU KPeAUTOpaMH JIHLIA, KOTOPOMY NPUHAUIEKHT 3TO UMY~
wecTBo (3an0roAarens), 3a HCKIIOYEHHEM CITyyaes, NpeayCMOTPEHHBIX 3aKOHOAATEIbHbIMH
aKTaMu. 3aJI0r 3eMeJIbHbIX YYACTKOB, NPeAnpHATHiA, KalUTalbHbIX CTPOEHHUIA (3naHuil, co-
OpY’>KeHMil), KBAPTHUP H APYroro HeABMKMMOI0O UMYILECTBa (MOTEKA) PerynupyeTcs 3aKo-
HojaTenbHbIMU aKTamMu 06 unoteke. OOLLME NpaBKia O 3a/10Te, COAEPKAIHECA B HACTOALIEM
Koznexkce, NpUMEHSIOTCA K MIOTEKE B CTy4asX, KOTa 3aKOHOAATEIbHbIMU aKTamMu 006 UrmoTeke
HE YCTAHOBJCHbI MHbIE NpaBuia. 3aJor BO3HMKAET B CHIy JOroBopa. 3anor BO3HHKaeT
TaK)Ke Ha OCHOBAHMH aKTa 3aKOHONATeNbCTBA IPU HACTYIUIEHHH YKa3aHHbIX B HEM 06cToR-
TENbCTB, €CJIH B 3aKOHOAATE/ILCTBE MPELYCMOTPEHO, KAKOE UMYLLECTBO U 1A obecrneyeHus
HCMOJIHEHUA KaKoro 00s3aTe/bcTBa NPU3HACTCA HAXOAALMMCS B 3a510re.

[TpeameToM 3an0ra MoXeT OBbITh BCAKOE MMYIUECTBO, B TOM YMCNE BELIH U UMYyIle-
CTBEHHbIE npaBa (TpeboBaHu), 32 HCKITIOYEHHEM UMYILECTBA, U3BATOrO U3 o6opoTa, Tpebo-
BaHMii, Hepa3pbIBHO CBA3aHHBIX C IMYHOCTHIO KPEAUTOPA, B YaCTHOCTH TpeboBanuii 06 anu-
MEHTax, 0 BO3MELUEHUY Bpea, MPUYMHEHHOTO Uro KM3HU WJIH 3[I0POBBIO, U UHBIX Mpas,
YCTYIKa KOTOPBIX APYTrOMY JIMLLY 3arpelleHa 3aKOHOM.

B cuny rapanTuu rapasTt o6s3yercs nepej KpeaAUTOPOM APYroro auua (IOo/mKHUKA)
0TBEYaTh MOJIHOCTHIO WJIM YaCTUYHO 32 HCNIOJIHEHHe 00sA3aTenbcTBa 3TOro Nuua. I'apanTuii-
Hoe 0043aTeIbCTBO MOMKET BOZHUKHYTh HA OCHOBaHMM Jorosopa. ["apanTueii Moxer obecne-
YMBATLCA UL AeiicTBUTENbHOE TpeboBanue. B ciyyae HeucnonHeHus o6a3arenscTsa ra-
PaHT OTBEYaeT nepel KpeaAUTopoM Kak cybcuanapHblil (1ononHuTenbHbIi) nomkHuk. [lo
ucnonHennu o6a3aTensCTBa rapaHT He npuobperaeT npasa perpeccHoro Tpebosanus K 107-
#HUKY O BO3Bpare yruiaueHHo#i cymMmmbl. Oco6eHHOCTH 6@aHKOBCKOi rapaHTHH U €€ OTeNb-
HbIX BH/OB OMNPEACNAIOTCS 3aKOHONATEIbCTBOM,
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Kpenutop, y koTOporo Haxoauiace Belllb, NMOAIEXkaIlas nepenaye TOMKHUKY nTu6o
NHIY, YKa3aHHOMY JIOJDKHUKOM, BIPABE B CITy4ae HEUCMONHEHUA NODKHHKOM B CPOK 00532~
TENLCTBA 10 OMUIATE 3TO# BEILH HIIH BO3MEILEHHUIO KPEAUTOPY CBA3AHHBIX C HEIO U3JIEPXKEK U
Apyrux yOBITKOB ylepXHBaTh €€ 0 TeX Mop, NOKa COOTBETCTBYIOLIee 0053aTeNbCTBO He
6Gyner ucnonHeHo. YaepikaHueM Bely MOryT obecreyuBarses Takxke Tpe6oBaHus, XOTA U He
CBA3aHHBIC C OTUIATOMN BELIM HIH BO3MEIIEHHEM H3JepPXKeK Ha Hee H APYrux o6beKToB, HO
BO3HMKILME U3 06A3aTeNbCTBA, CTOPOHBI KOTOPOro AEHCTBYIOT KaK npeanpuHumareny. Kpe-
IHTOP MOXKET YAepKHUBaTh HAXOMALLYIOCA Y HEro Bellb, HECMOTPSA Ha TO, YTO MOCHE TOro,
KaK 3Ta Belllb MOCTYIMKJIa BO BlaJeHHe KpeauTopa, npasa Ha Hee NpruobpeTeHbl TPeTbHM
nuuoM. TpebopaHus KpeauTOpa, YIEPKHBAIOIIETO BELLLb, YAOBIESTBOPAIOTCH U3 €€ CTOUMO-
ci B o0beMe M MopsJke, MPeayCMOTPEHHBIX IS YIOBIeTBOpeHus TpeboBanuii, obecne-
YEHHBIX 3aJI0TOM.

Bce ykasaHusle crioco6el ob6ecneyeHns 0683aTeNbCTB Pa3IHYalOTCs MO CTENEHH BO3-
JeHCTBHA HA JO/MKHUKA W METONAM JOCTHXEHUA LeNH — NoOyAHTh A0KHHKA UCTIONTHUTD
obs3arenscTBO Hamnexamum obpaszoM. [ToaTomy OT onTHMansHOro BeIGOpa KpeaUTOPOM
cnocoba obecnieuenus obsa3arebeTBa BO MHOTOM OyZIeT 3aBHCETh U MOBEACHHUE HOIKHHUKA.

B cBA3M ¢ 3TUM HEOOXOIMMO yuHThIBAaTh 0COOEHHOCTH TOTO WK HHOTO criocoba obec-
neuenns 06:3aTeNbCTBA H €10 BO3MOKHOCTH MPHUMEHHTENBHO K KOHKPETHBIM CHTYALIUAM.
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NPABOBOE PEINYNUPOBAHUE PbIHKA LIEHHbIX BYMATI
PECNYBJ/INKU BENAPYCb

B npouecce mpaBoBoro pery;mpoBaHus MPaBOOTHOLIEHHI, CKIAbIBAIOIIMXCS HA PhIHKE
ueHHBIX OyMmar, rocy1apcTBO OPHEHTHPYETCH Ha MMEIOIIHIA NONTyI0 HCTOPHIO U JI0Ka3aB-
it cBOKO 3G PEKTHBHOCTB OMBIT Pa3BUTHIX CTPaH.

B npouecce pedopMHpOBaHHUS 3aKOHOAATENbCTBA IOCYAAPCTBY CNEAYeT YYHTHIBATh
MEXIYHAPOMHBIN OMBIT CTPAH, UMEOWKX Gosee JUTHTENbHYIO MPAKTUKY PEryTupOBaHUs
OTHOWIEHU#T Ha pPeIHKE LeHHBIX Gymar. [Tpu 3TOM, UMIIEMEHTHPYS HOPMbI HHOCTPAHHOTO
TpaBa, 3aKOHOJATENb JIOJDKEH HE BIPAMYIO KOMUPOBaTh 3apy0eXHOoe 3aKOHONATEbCTBO, a
obecrneduTs NPEEMCTBO M eIMHCTBO HOPMaTHBHOI a3kl C y4eTOM HCTOPHYIECKOH 1 TEKY LM
cneumuKH pa3sBUTHUA FIKOHOMHYECKHX OTHOIIEHHHA.

Tak, 1 auBapsa 2016 r. Bcrynun B cuny 3akon Pecriybnuku Benapyce «O poiHke
uenHsix 6Gymam ot 5 susaps 2015 . Ne 231-3 (nanee — 3akoH o peiHKe HeHHBIX Oymar) [1].

ITpoexr 3akoHa 0 pbIHKe LeHHBIX Oymar 61 paspaboTan B cootBeTcTBHH C 1. 8 [Tnana
NOATOTOBKH 3akoHOMNpoekToB Ha 2013 roa, yreepxaenHoro Ykazom [lpesunenra Pecny6-
nuku Benapyceb ot 3 suBaps 2013 . Ne 1. [ToaroToBka npoekTa 3akoHa O PhIHKE LEHHBIX
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