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IIPUSHAHHUE BPAKA HEJJEHCTBUTEJIbHBIM KAK
OCHOBAHUE I[IPEKPAIIIEHHA BPAKA

Coruaacho cratbe 45 Kojekca Pecniy6imkn Benapychb o 6pake u cembe (anee —
KoBC) ocHoBanusivu npusHanusi Gpaka HeAEiCTBUTENbHBIM SIBJSIOTCS, BO-TIEp-
BBIX, HecoO6/o/IeHre YCaoBmil, npeaycmorpentbix cr. 17 —19 KoBC (1. e. mare-
PUAJIbHBIX YCJIOBHIT 3aK/IOUeHst GPaKa), U BO-BTOPBIX, PErHCTPAIMS 3aKIF0UeHNs OpaKa
6e3 HamepeHus co3arh ceMbio (puKkTUBHBIN 6pak). B oopuaumueckoii sureparype
GOJIBITMHCTBO YYEHBIX PACCMATPUBAIOT MHCTUTYT HeIEHCTBUTETbHOCTH Gpaka Kak
CAHKIIMIO 3a HapyllleHue ycaoBuil 3akaouenust 6paka [1, 87; 2, 140; 3, 35— 36; 4,
82]. [lomomanTebHOE MCCae0BaHNE HEOOXOANMO [T ONpeIeIeHns CO/IePKaHUs
YKa3aHHOTO WHCTHUTYTA.

[To muenuto A./[. Croco6uHa, mcCIe0BaBIIET0 MCTOPUIO GPAKOPA3BOIHOTO
nporecca B Poccun B konie XI1X B., 6pak, He3aBUCHMO OT COTJIACHUS CYTIPYTOB, TIpe-
Kparaercst o TpeGOBaHMIO 3aKOHA, KOT/Ia OH MPU3HAETCS HE3aKOHHBIM WJIN HeJell-
CTBUTENBHBIM: “..Takoil 6pak cunTaercss Kak Obl HECYIIECTBOBABINNM, HUUTOKHBIM,
OH He MOXKET TIOPOJNTDH TeX IOPUAMYECKUX TOCTE/CTBUI, KaKne 3aKOH IPUCBANBAECT
6paunomy coiosy” [5, 4, 5]. B.A. PsacenneB u A. Kiopsuc takxe onpeaensior
6pak, MpU3HAHHBIN HeIeHCTBUTENbHBIM, HecyniecTByonmM. [Toatomy 6yaer nHempa-
BIJIBHBIM Ha3bIBaTh MPU3HaHNME OpaKa He/lelICTBUTENbHBIM TIPEKpaleHneM 6paka: y
CYNPYTOB aHHYJMPYIOTCS BO3HUKIINE M3 6paka mpaBa M 0O6SI3aHHOCTH U HE MOTYT
MOSIBUTHCSI HOBBIE 32 MCKJIIOYEHUEM CJIy4YaeB, MPeAYyCMOTPEHHBIX 3aKOHOM [2, 150;
6, 71]. [Ipyrue y4eHble CUMTAIOT, YTO TAaKOI OpaK O3HAYAET NPEKPAU,eHUe 6CeX Pa-
Hee O3HUKWUX NPAs U 00A3AHHOCMEN , TIPElyCMOTPEHHBIX 3aKOHOM JIJIs JIUIL, CO-
crosanux B 6pake |7, 87; 8, 73; 9, 129—130; 10, 127]. B 1o ke Bpems B.M. Macios,
ALA. ITymknn, M.B. Anrokosbekas u JI.M. IluesnHiieBa yKa3blBalOT Ha GHHYAU-
posanue CynpyKeckux npasoomHoOUeHUU .

Cornacho cr. 48 KobC 6pak, nmpu3HaHHbII HeJeHCTBUTETbHBIM, CUNTAETCS Ta-
KOBBIM CO /[HSI €T0 3aKJIIUeHUsl. DTO 3HAUUT, Kak 3amedaeT T.A. Bemosa, uro npu
Y/IOBJIETBOPEHUY UCKA O IPU3HAHNU OGpaKa HeleliCTBUTEIbHBIM OH CTAHOBUTCS IOPU-
JIMTYECKN HECYTIEeCTBYIONNUM CO THS 3aKJII0YEHUS; CYNpYysKecKne MpPaBOOTHOIIEHUS
MEXIY JUIaMU, COCTOSBITUME B TaKoM Gpake, He Bo3Hukm [ 11, 60]. Buanmo, nos-
TOMY M 3aKOHOJIaTe/Ib HE Ha3blBaeT CYNpYyraMu JIMI[, 3aKJIIOYUBIINX TaKoil Gpak
(myskrbl 1, 2 cr. 49 KoBC). Oanaxko, 110 HaleMy MHEHUIO, TOBOPUTH OJJHOBPEMEH-
HO O TIpeKpaIleHny U aHHYJIUPOBAHUU TTPABOOTHOIIEHWH, a Tak:Ke MpaB 1 00s3aH-
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HOCTell Heqb3s1. B cmoBape pyccKoro si3bika CJI0BO NMPEKPATUTH O3HAYAET TTOJOKUTD
KOHel[ 4eMy-1160, TpepBarb 4To-qm6o [12, 377]; amnynupoBatb — OTMEHSTbH
yTo-m60, TpW3HaBaTh HexeiicTButeabHbIM [13, 38]. Kpome atoro, He ciemyer
OTOK/IECTBJISATH CYIPY KECKHUEe TTPABOOTHOIIEHUS C CYNPYKECKUMU TIpaBaMu 1 00651
3aHHOCTSIMM. Tak, NMPaBOOTHOIIEHUST KaK lopuamdeckas (opma o6IIeCTBEHHBIX
OTHOIIIEHUI TIPEJICTABJSIOT cO60Il BO3HUKAIOIINE HA OCHOBE MTPABOBBIX HOPM U OII-
pe/leIeHHBbIX JKM3HEHHBIX 0OCTOSATETbCTB CBSI3W KOHKPETHBIX CYOBEKTOB TPaBa,
0613 TA0NNX B3AaNMHBIMU CyObeKTUBHBIMU MTPaBaMK U 06SI3aHHOCTSIMU, TapaHTH-
poBaHHbIME TocyaapcTBoM [14, 407]. CnenoBatenbHO, B ciydyae Npu3HaHust Gpaka
HeJ/IeNCTBUTEBHBIM HEOOXO/IMMO TOBOPHTD, BO-TIEPBbIX, O MPEKPAIEHUN CYTIPYKECKIX
MPABOOTHOTIEHUH MeK/Ty KOHKPETHBIMU MY KYIMHON U JKEHIITTHON 1, BO-BTOPBIX, 00
AHHYJIMPOBAHUK UX CYOBEKTUBHBIX TPaB M 06SI3aHHOCTE.

Hamre muenne coBmnamaer ¢ maeanem C.A. MypaToBoii, ToJiaraioiiei, 4to mpu-
3HaHne OGpaka HeJelCTBUTETbHBIM SBJISETCS OCHOBAHWEM Tpekpalienus 6paka [4,
70]. Taxxe 3acay>KMBAOT BHUMAHUS U PACCY’KIEHUS O TOM, 9YTO OpavyHOe TTPABOOT-
HOTIIEHNE BO3HMKAET /Ia’Ke B TOM CJIydyae, ecJii HeT BCeX Iopuandeckux (paxkTos, 06-
pasyonmx OPUANIECKHii COCTaB JaHHOTO npaBooTHolnenus [15, 152]. [lanee aB-
TOp OTMeYaeT, 4To (hakT perucrpanuu Gpaka co3aaer MPe3yMIIIIO0 ero 3aKOHHOCTH,
1 10 BBIHECEHMS CY/IOM peNIeHrs O Mpu3HaHUM Gpaka HelelCTBUTETHbHBIM COCTOSI-
e B 9ToM Gpake JIMIA MOJIb3YIOTCS TpaBaMu M 00SI3aHHOCTSIMU, YCTaHOBJIEHHBIMU
3aKOHOM [IJISI CYTIPYTOB. “IT0 6payHOe MPABOOTHOIIEHNE BBITIOJIHSIET CBOM COIUAJD-
Hble (DYHKIIMU TOYHO TAK Ke, KaK M 3aKOHHO BO3HUKIIEE MTPABOOTHOIIEHNE, XOTSI
OHO HAXOJIUTCH ... TO/T YTPO30ii MPUHYAUTETHbHOTO Tpekpatnenus. [loaTomy nmpusHa-
HUe HeJeiicTBUTETbHOTO GpaKka “HecyliecTBYIONMM WM “aHHYJIUPOBAaHHBIM” TIPO-
THBOpeUnI0 6bl 06beKTHBHON peanbHoctn” [13, 79 —87]. Takum o6pasom, B TOM
cJIyvae, KOT/Ia PETUCTPAIMS 3aKJII0ueHrst Gpaka cOCTOSIIaCh, HO IPH 3TOM ObLIN Ha-
PYIIEeHbI MaTepuaIbHbIEe YCAOBUS €ro 3aKJII0YeHrs, 6pauyHoe TTPaBOOTHOIIIEHIE BO3-
HUKaeT, U MPEKPaIIaeTcs OHO ¢ MOMEHTA BCTYILIEHUS B 3aKOHHYIO CHUJIYy PeIIeHust
cy/la o Tpu3HaHnu 6paKka HeJAeHCTBUTENbHBIM. JTO MOJOKEHUE MOITBEPIKIAETCS 1
JIEfICTBYIONNM 3aKOHO/IATETbCTBOM.

Bo-nepBbix, mpusHanne Gpaka HeJIEHCTBUTENbHBIM MPOU3BOANTCS B CY/I1eOHOM
nopszke (. 1 cr. 46 KoBC). IloaToMy eciin Ipu perucrpanny 3akaodeHns Opaka
ObLIN HapyIIeHbl ycjaoBusd, mpeaycmorpennbie ct. 17—19 KobC, Ho oTrcyTcTByer
pellenie cyjia o MPU3HAHUU TAKOTO Opaka HeJeliCTBUTETbHBIM, OH CUUTAETCS 3a-
KJTIOUEHHBIM ¢ coOJioienneM TpeOOBaHUIl, YCTAaHOBJIEHHBIX 3aKOHO/ATETHCTBOM.
Pemenue cyna o pactop:keHun 6paka, BCTYIHMBIIETO B 3aKOHHYIO CHJTY, SIBJISIETCS
IpensaTCTBUEM /1T BO36YKIEHUs JieJla O TIPU3HAHUK Takoro OpaKa HeeiCTBUTE b-
ubiM (1. 17 nocranossennst [lnenyma Bepxosruoro Cyma Pecriy6inku Berapych ot
22 miong 2000 r. Ne 5 “O mpakTuke TpUMeHEHUs CyJaMU 3aKOHOATEJIbCTBA TIPH
PACcCMOTPEHHH JIeJl O pacTop:keHun Opaka”).

Bo-Bropbix, npusHanune 6paka HeEHCTBUTENbHBIM HE BJIUSET Ha TpaBa JeTeil,
poauBummxcst B TakoM 6pake (11. 5 cr. 49 KoBC), T. e. npasa aereii, poauBIImIXcs B
6paxe, MPU3HAHHOM HEJIEHCTBUTETbHBIM, TIPUPABHUBAIOTCS K TIpaBaM JleTeil, POnB-
nmmxcs B 6pake, Py PErUCTPAINN KOTOPOTO GbLIN COOJIOIEHBI BCE YCJIOBUS 3aKJIIO-
yeHnd Gpaxa.

B-tpeTbux, ecyiv mpu pacCMOTPEHUN Jlesia O MPU3HAHUN GpaKa HelelHCTBUTE b
HBIM CY/I YCTAaHOBUT, YTO OTHAIN 0OCTOSTETHCTBA, MPENATCTBOBABIINE 3aKII0YEHIIO
6paka, OH BIpaBe TPHU3HATh GpPaK JeiCTBUTENbHBIM C MOMEHTA OTHAJEHIS 9TUX 06-
crogrensets (1. 3 ¢r. 46 KoBC). 910 3Ha4nT, 4TO Cy/Ibs CBOUM PEIIEHUEM TIPH/IAET
6paKy, 3aKJIOUEHHOMY C HapylleHneM TpeGOBaHUIl 3aKOHA, TPABOMEPHBII Xapak-
Tep. B HayuHOIl JiuTeparype takoe jeiicTBie HasbiBaeTcst caHupoBaHueM (0310poB-
Jenuem) O6paka [2, 152; 10, 125] mu6o ysakounenuem [16, 26].

B-uerBepThIX, CYNnpyr, He 3HABIIMI O TIPENSATCTBUAX K 3aKIIOYeHMI0 Gpaka,
BIIPaBe COXPAHUTD (HaMUJINIO, MBOPAHHYIO UM TIPU PETUCTPAINY 3aKTI0YeHns OpaKa
(1. 4 cr. 49 KoBC). Kpome atoro, cynpyr, oT KOTOPOro BTOPOii CyHIpyT CKPbLI, 4TO
coctouT B 6pake, UMeET MPaBO Ha COjep’KaHue, a K UMYIIECTBY, TTPHOOPETEHHOMY
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YKa3aHHBIMU JIUIAMU TI0CJIe 3aKJIioueHns 6paka, cy/i MOXKET IPUMEHUTDb MPaBUJIa,
IpeycMOTpeHHble ceMeiiHbiM 3akoHoaaTenbetBoM (1. 3 cr. 49 KoBC). 3nauur, 3a
J06POCOBECTHBIM cyTIpyroM (morepriesiineil CTOPOHON) COXPAHAIOTCS TOYTH BCe
IpaBa TeX CynpyroB, KOTOPbIE 3aKIIOYIIN OPaK ¢ COOJI0/IEHUEM MTPEyCMOTPEHHBIX
3aKOHOM yCJIOBUII.

N3mokeHHOe TI03BOJISIET CUNTATh TIPU3HAHIE OpaKa He/IelCTBUTETbHBIM OCHOBA-
HUEeM TpekpaiieHnss 6paka U aHHYJUPOBAHUS C MOMEHTA ero 3aKJIYeHUs CyTpy-
JKECKUX TIpaB 1 00SI3aHHOCTEI, 32 MCKJIIOYEHUEM CIY4YaeB, TPEyCMOTPEHHbBIX 3aKO0-
HOZATETbCTBOM. B aToili cBs3u npemsiaraeM: 1. 2 ct. 34 KobC u3noxuTh B HOBOI
pefakiinm, AOMOJHIB BTOPOE TPE/IJIOJKEHe Ha3BaHHBIM OCHOBAHUEM ITPEKPaIleH st
6paka; cr. 48 KobC uckimountb; 4. 1 cr. 49 KobC u3/0XuTh B HOBOI peJlakIiiu:
“V cynpyeos, cocmosisuux 6 bpaxe, nNPUIHAHHOM HEOEULCMEUMETLHBIM, C MOMEH-
ma 3axauenus OPaKa AHHYAUPYOMCs npasa u 00s3aHHOCMU CYNpPYz08, 3d UC-
KJAI0UeHUEeM CAYUaAes, NPedycMOMPEeHHbIX YACMAMU MPeMbell U 4emeepmot Ha-
cmosaweu cmamvil” .
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M3OATENLCKWUA LUEHTP Bray

MpepcraBnsaer

Kapnenxo JI.H.

Oomas teopus craructuku. Ilpakrukym: yue6. nocobue / JI.1. Kapnenko,
H.9. Ilekapckas, U.H. Tepamwxkenko; nmox pexn. JI.M. Kaprneako. — MwuHCK:
bIray, 2007. — 271 c.

[IpuBenennbl MeToAMYECKNE PEKOMEHIAIMM U 33/Iaud JIJII CaMOCTOATEIbHOM
paboTBI CTYIEHTOB 1O TeMaM Kypca “O0rmas Teopust CTaTUCTUKHA .
Wcronb3yercst Kak YCJIOBHBIN Tak U (DAKTUYECKUN MaTepHall.




