UPHTH3aHMAMH Ha BJIACTh N'EPMAHCKOTO KAITMTA/Ia ¥ C/E/all BBIBOJ O TOM, YTO TOJIBKO
HeMILIBl OPHU3BaHbl «TOCMOACTBOBATL HA BCEM 3€MHOM iape». TeopeTnku Hauuzma
OTHOCHJIM HEMELKHI HApOJ1 K HOPIMYECKOMY Hapoay, npoucxoasuiemy u3 Cesepo-
3anagno# Esporsl, seicTynawouwemy «IIpomereem 4e10BEUCCTBA», KOTOPLIH CBOMM
CYLIECTBOBAHHCM HECET NpoLBeTanne Mupy. M kak pesynbTaT — 3TanoHOM JUIS rep-
MaHCKOH HaumM CTajl CO3[aHHBIM HAUMCTAMH apuiCKHii THIL A. I'ntiep caenan pa-
COBYIO JIOKTPHHY CTEPIKHEM YYEHHSA O «TPEThEM perxe». 3ajiaya BhICLIEH PACHI CO-
IJIACHO HALKCTCKOMY QIOpepy COCTOSIa B TOM, 4TOOBI BECTH HEyCTaHHylo Oophly 3a
CBOK0 YHCTOTY, 32 YTBEPXKICHHUC CBOETO IOCIIOJICTBYIOILErO MONOXKEHHA H CO3[aHHE
PacoBO-HEPAPXMUCCKOM CTPYKTYPhl BO BCEM MHpE, HA BEPLIMHE KOTOpPOH Oyxer Ha-
XOAKTBCA APHHCKO-HOPAWYECKas Paca BO IU1aBE C CE I'EPMAHCKHM S/IPOM.

CyluecTBeHHOM 4epToi HALMCTCKOMH Haeonoriy 6b11a ocobas NMPUBEPKCHHOCTE K
NPHMHTHBH3ALHH, PACCYUMTAHHON Ha 3QeKTHBHOE BO3ACHCTBHE Ha Macchl. Meonoru
HalM3Ma YTBEPXKAIH, YTO MX MHPOBO33PEHHE ABJIACTCSH «3AKOHHBIM» HAC/CAHHKOM
II04TH BCErO BO3BAILICHHOIO M BBICOKOMJAEHHOrO, 4TO CYIIECTBOBAJIO B MHTEILIEKTY-
anbHOH XM3HK [epManuK HA NpoTKEHUH ee uctopuu. C pacoBoit TeopHeil Kak co-
CTaBHO# YaCTHIO HACONOTHYU (aiu3Ma ObLTH TECHO CBA3aHbI TAKXKC PEaKIMOHHbIN Ha-
[MOHAIIM3M H IIOBHHHU3M, @ AHTHCCMHTH3M CTaJl HCOTHEMJIEMOH YacThiO PACOBOI Teo-
pun B «Tpetbem peiixe» 1 co BpeMeHeM Obll pa3sBHT B MPAKTHKY FCHOLMAA.

T.A. Tapaceeuu
UIIIT (MuHCK)

CMEPTHAS KA3Hb: UCTOPHS 1 COBPEMEHHOCTb

[TepBeie ymoMHHAHHS O CMECPTHON Ka3HH Ha TCPPHTOPHHU COBpeMCHHO# beiapy-
CH M3BECTHBI €€ C HE3ANaMATHBIX BPEMEH, KOIJla OCHOBHBIM MCTOYHHKOM IpaBa
6B110 «0OBIMHOE» NMpaBo. 3TO NPaBO OCHOBLIBATOCH HA LEPKOBHOM YYEHHH, CoTJiac-
HO KOTOpOMY B OOLIECTBE U BO BCEM MHMpE FOCIOACTBOBAN Pa3 W HAaBCErJa AaHHbIH
BoroM nopsiok, a BCeBO3MOXKHBIE 1OTILITKH KPUTHKM PacCMaTpHBAIUCL KaK BBICTY-
IUICHHE NPOTHB LEepkBH H Bora: «KTo nposser KpoBb 4€N0BEHECKYIO, TOTO KPOBh
TNpONILETCA PYKOIKO uesoseka: nbo yenoBek cosnan no obpaszy boxuion. o Goxect-
BCHHOC yCTaHOBJeHHe Bubimy sBMIOCH NEPBHIM HOPMATHUBHLIM TPCANMCAHHEM,
c)OpPMHPOBABIIKM NPABOCO3HAHME ¥ MUPOBO33PEHHE HALIMX MPC/IKOB B OTHOLICHHU
CMEPTHOU Ka3HH.

CMepTHas KasHb HAILIA CBOE OTPAXKEHHE B ITPABOBLIX aKTaX, U3/IAHHBIX HA Tep-
prTopun 6enopyccKuX 3cMens, BXOAMBIIKX B PA3HbIE TO/bl B PA3/THYHbIE ro'cynapm--
BeHHbIe 00pa3oBaHus.

BDY. Benapycki A3apiKayHbI 9KaHAMIYHBI YHiBepciTaT. BibmiaTaka.
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Cynebunk Kasumupa 1468r. BBOIMII HKECTOKHE MEPbI HAKA3aHMA [UIA NPECTYI-
HHKOB, B HEM MONY4HJIO CBOE 3aKpelieHHe W cMepTHas KasHb. CMEpTHas Ka3Hb Ha-
ITa CBOE OTpaXKeHHe B 3aKOHOAaTe1bHbIX akTax BKJI: craryrax 1529, 1566 u 1588,
KOTOpBIE NMPEAYCMATPHBATIH CMEPTHYIO Ka3Hb 33 MOJUIEJKY AOKYMEHTOB H Meyatei,
HacHJIHe M rpabex BO BpeMA BOHHbI, yMBINUIEHHOE yOMHCTBO, M3HACWIOBAHHE Ne-
BYIUKH WIH XEHIMHBI H Ip.

Haka3anue cMepTbio MOTNO OBITB IPOCTHIM M KBaTH(HUHpoBaHHbIM. [IpocThiM
HaKa3aHHEM CYMTAIOCh NOBEMEHHEe («TrOpJIOM HakKa3aThy). KsamhuumpoBaHHEIM. Ha-
Ka3aHHEM CMEPTHIO ObUIO YETBEPTOBAHKE, CONOKEHHE Ha KOCTpE, IOCAKEHHE Ha KOJI.

B napcrsoBanne Exarepunsl II cMepTHas xa3Hb NpH3HABanach OTMEHEHHOM.
OnHako 3T0 He Kacanoch Ype3BhiYaiHbIX, TaK Ha3bIBAeMBIX 001IErocy1apCTBEHHBIX,
MPECTYILICHHH.

12 mions 1917r. cMepTHan ka3Hb GbUTa BOCCTaHOBIEHA Ha (GpoHTe 32 YOUiCTBO,
pa360if, u3MeRy, mober K HeMPUATETIO, CAa4y B IUIEH, YXO/ ¢ noJis 604 U pyTHE BO-
HHCKHME MPeCTyIUICHHS.

Vkaszamu Ipesnanyma Bepxosroro Cosera CCCP ot 8 centabps, 1943r. u ot
24 mas 1944r. noseimeHue peKOMEHI0BAIOCH 3aMCHHTD PACCTPEJIOM.

IMocnemHsas nONBITKA OTKA3aThCA OT CMEPTHOHM Ka3HM ObLIa mpeanpuHATa B
1947r. Va3 Ipesuanyma Bepxosroro Cosera CCCP ot 26 mas «O6 oTMeHe cmepr-
HOH Ka3HW» JIMKBH/IMPOBAJI 3Ty MEPY HAKa3aHHJ B MHDHOE BpeMs.

B nacrosmee Bpems B Benapycu npHMeHEHHE CMEPTHOM Ka3HH OCHOBAHO Ha CTa-
¢ 24 Koncrurymmn PeciyGnuku benapych, B COOTBETCTBHM C KOTOPO# «CMepTHast
Ka3Hb I0 €€ OTMEHbI MOXKCT IIPHMEHATLCA B COOTBETCTBHH C 3aKOHOM KaK MCKIIOYH-
TeTbHAsA Mepa HaKa3aHHA 3a 0C000 TKKHME MPECTYIUICHHS H TOJLKO COrJIaCHO MPHIo-
BOpY cyna». YrososHhiH kogekc Pecniybiuku Benapych npeaycMaTpHBaeT CMEPTHYIO
Ka3Hb ITyTEM PAcCTpesia 3a HCKOTOpBIE 0c000 THKKHE MPCCTYILICHUS, COMPSUKEHHBIE C
YMBIIIUICHHBIM JIMILIEHHEM XH3HH YeI0BEKa [PH OTArYAIONMX 00CTOSTEMLCTBRAX.

B YronoBHOM KozieKce CMEpTHAA Ka3Hb (PEIyCMaTPHBACTCA KK ATbTEPHATUBHO
C IOXXM3HEHHBIM 3aK/IIOYEHHEM, TaK H C JIMIIeHHeM CBODObI Ha JUTHTE/IbHbIE CPOKH,
4TO CrOCOOCTBYET NPHMEHEHHIO HCKIIOYHTENbHOH MEphl HaKa3aHWs TOJBKO B TEX
CIIydasX, KOTJ{a 3T0 BbI3BAHO 0CO00 OTAIYAIONMMHM OTBETCTBEHHOCTh 0OCTOATENHCT-
BAMM WIIH HCKITIOYHTEIIBHOH ONACHOCTBIO JIMIA, COBEPIIMBLICTO IIPECTYILICHHE.,

YroNoBHBIH 3aKOH IIPeIyCMATPHBAET, UTO CMEPTHAA Ka3Hb HE NMPUMEHAETCH K
JIMIAM, KOTOpbIE HE J0CTUrIH 18-NIeTHEro Bo3pacTa Ha JCHb COBEPLICHHA IPECTYII-
NEHHUS; K XKCHIHHAM; K MY>X4YHHaM cTapiue 65 ser.

Taxum 06pa3om, aHaIu3 3aKOHOJATEbHBIX AKTOB ¥ CY/1Ie0HOH NPAKTHKH CBHIE-
TEJBCTBYCT O TOM, YTO MHCTHTYT CMEPTHOH Ka3HM MPOIUES ONpeNeNeHHYI0 IBOIIO-
1IHIO ¥ K&XKJIOH 3MOXH ObUIH NPUCYIIH 0COBEHHOCTH €€ IPHMEHEHHA.
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Kak 1oxasan peeperuym 1996r., Haure copemernoe 061eCTBO eime He roToBo
K MOJIHOH OTMEHE CMEPTHOH Ka3HH.

B.B. Illecmax
BI'3Y (Musck)

NMMPABOITIOHUMAHME B MEPUO/I PA3SBEPHYTOI'O
NOCTPOEHUS COUMAJIM3MA: ITATUIM — KPAUHSA ®OPMA
HO3UTUBH3MA

Hecmotps Ha To, 4TO passeHdaHue Ky/ibTa auyHocTH CTanuHa cnocoGeTBOBAIO
MOBBIUICHHUIO BHUMAHHA YYEHBIX K GeHOMENY CyOBeKTHBHOTO MpaBa, rocy1apCTBCH-
Has nonutuka CCCP 50-x u dakTHyeckas MOHONONHUS «OPHIMAILHOTO (IPABOIIOHH-
MaHMs» CO3[aBajd YCJIOBHS DPa3sBHTMS ML “y3KOHOPMAaTHBHOIO” OMNpC/E/ICHHS
npasa. [IpaBorionumanue Kak eHOMEH HEPas3PhIBHO CBA3AHO C AEHCTBYIOUINM MOH-
THYECKHM PEXHMOM, H, B NIEPBYIO OYEPEb, IOTOMY, YTO TOMHTHYECKAs HACOJIOTHS
PAaccTaBiseT B NpaBe MPHOPUTETEI MEXAY WHTEPCCAMM FOCYJAaPCTBCHHOM B/ACTH M
00LIIECTBEHHBIMH HHTEPECAMH, ECTECTBEHHO, 3aLMIIas B IEPBYIO 09€Pe/ib HHTEPECh
npassuero kiacca. [1031oMy B yCI0BHAX COLMATUCTHYECKOTO ITATH3MA COBETCKOIO
TAMA, TAE FOCYAapCTBO MONHOCTLIO MOAYHHACT cehe HEe TONBKO IKOHOMHUYECKYIO, HO
# 11IpaBOBYIO chEpy, YKOPEHEHHE KPaHHEro II03NTHBH3MA HE IPOCTO 3aKOHOMEPHO, a
HCHIOCKHO.

Taknum obpasom, «aratuam» paa CCCP — arto abcomoTHoe BceoOnemowee
ABJIEHHE, 00yCIaBIMBAIONIEE COCTOSHHE BAXKHEHIIHX XapaKTEPHCTHK COBETCKOTO To-
cyaapcTsa, ofuecTsa, IKOHOMMKM ¥ NpaBsa, a Takke HAKTOPOB, BIMAIOIWMX HA MX
pa3sBUTHE.

Hecmotps Ha 10, 9TO TEOPETUUCCKH B CTPYKTYPE MO3HTHBH3MA BBIICIAIOT PAJT
KOHUENTYAIbHBIX HANpPaB/JICHHH, TAKMX KaK: MApPKCH3M-JICHWHH3M, HEOTO3HTHBHU3M
(HOpMAaTHBHM3M), JIETH3M, [IPH NONBITKE PEATU3AIUN UX Ha PEANBHO CYIECTBYIOLICH
I'0CY/1apCTBEHHOH CXEME BCE OHM HEMHHYEMO NIPHHUMAIOT (OPMY 3TaTH3Ma.

CoBETCKHM H€0JI0TOM 3TaTHCTCKOTO HIO3NTUBH3MA HEOOXOAUMO N0 [paBy CuH-
tatb [.®. lllepwenesuya. Ero «yskoHopMaTHBHas» TPakTOBKa lipaBa B Tpyaax
«O6uwas Teopus npasay» u «HMcropus dunocopun npasa» npeacrasnser coboi Hau-
Gonee pa3suTeIi BapuMaHT OopoOpMICHHA No3uTHBM3MA. «[OCynapcTBO, — nHKcan
OH, — €CTh HCTOYHHK IIPaBa, IPaB0 — MPOU3IBEICHKE rOCYAAPCTBaY. YiKe 3TO MOHS-
THE APKO XapaKTEpPU3yCcT NPABO JIMIIb KAK MPHIATOYHYIO YHKUHMIO FOCY/1apCTBa, ero

BTOPOE MECTO.
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