Kak 1oxasan peeperuym 1996r., Haure copemernoe 061eCTBO eime He roToBo
K MOJIHOH OTMEHE CMEPTHOH Ka3HH.

B.B. Illecmax
BI'3Y (Musck)

NMMPABOITIOHUMAHME B MEPUO/I PA3SBEPHYTOI'O
NOCTPOEHUS COUMAJIM3MA: ITATUIM — KPAUHSA ®OPMA
HO3UTUBH3MA

Hecmotps Ha To, 4TO passeHdaHue Ky/ibTa auyHocTH CTanuHa cnocoGeTBOBAIO
MOBBIUICHHUIO BHUMAHHA YYEHBIX K GeHOMENY CyOBeKTHBHOTO MpaBa, rocy1apCTBCH-
Has nonutuka CCCP 50-x u dakTHyeckas MOHONONHUS «OPHIMAILHOTO (IPABOIIOHH-
MaHMs» CO3[aBajd YCJIOBHS DPa3sBHTMS ML “y3KOHOPMAaTHBHOIO” OMNpC/E/ICHHS
npasa. [IpaBorionumanue Kak eHOMEH HEPas3PhIBHO CBA3AHO C AEHCTBYIOUINM MOH-
THYECKHM PEXHMOM, H, B NIEPBYIO OYEPEb, IOTOMY, YTO TOMHTHYECKAs HACOJIOTHS
PAaccTaBiseT B NpaBe MPHOPUTETEI MEXAY WHTEPCCAMM FOCYJAaPCTBCHHOM B/ACTH M
00LIIECTBEHHBIMH HHTEPECAMH, ECTECTBEHHO, 3aLMIIas B IEPBYIO 09€Pe/ib HHTEPECh
npassuero kiacca. [1031oMy B yCI0BHAX COLMATUCTHYECKOTO ITATH3MA COBETCKOIO
TAMA, TAE FOCYAapCTBO MONHOCTLIO MOAYHHACT cehe HEe TONBKO IKOHOMHUYECKYIO, HO
# 11IpaBOBYIO chEpy, YKOPEHEHHE KPaHHEro II03NTHBH3MA HE IPOCTO 3aKOHOMEPHO, a
HCHIOCKHO.

Taknum obpasom, «aratuam» paa CCCP — arto abcomoTHoe BceoOnemowee
ABJIEHHE, 00yCIaBIMBAIONIEE COCTOSHHE BAXKHEHIIHX XapaKTEPHCTHK COBETCKOTO To-
cyaapcTsa, ofuecTsa, IKOHOMMKM ¥ NpaBsa, a Takke HAKTOPOB, BIMAIOIWMX HA MX
pa3sBUTHE.

Hecmotps Ha 10, 9TO TEOPETUUCCKH B CTPYKTYPE MO3HTHBH3MA BBIICIAIOT PAJT
KOHUENTYAIbHBIX HANpPaB/JICHHH, TAKMX KaK: MApPKCH3M-JICHWHH3M, HEOTO3HTHBHU3M
(HOpMAaTHBHM3M), JIETH3M, [IPH NONBITKE PEATU3AIUN UX Ha PEANBHO CYIECTBYIOLICH
I'0CY/1apCTBEHHOH CXEME BCE OHM HEMHHYEMO NIPHHUMAIOT (OPMY 3TaTH3Ma.

CoBETCKHM H€0JI0TOM 3TaTHCTCKOTO HIO3NTUBH3MA HEOOXOAUMO N0 [paBy CuH-
tatb [.®. lllepwenesuya. Ero «yskoHopMaTHBHas» TPakTOBKa lipaBa B Tpyaax
«O6uwas Teopus npasay» u «HMcropus dunocopun npasa» npeacrasnser coboi Hau-
Gonee pa3suTeIi BapuMaHT OopoOpMICHHA No3uTHBM3MA. «[OCynapcTBO, — nHKcan
OH, — €CTh HCTOYHHK IIPaBa, IPaB0 — MPOU3IBEICHKE rOCYAAPCTBaY. YiKe 3TO MOHS-
THE APKO XapaKTEpPU3yCcT NPABO JIMIIb KAK MPHIATOYHYIO YHKUHMIO FOCY/1apCTBa, ero

BTOPOE MECTO.
BI9Y. Benapycki A3ap>KayHbI 9KaHAMiYHBI YHiBepciTaT. BibmiaTaxa.
BI'9Y. Benopycckuit rocyapcTBeHHbIN 9KOHOMIUYECKIIT yHUBepcuTet. bubmmoreka.®.
BSEU. Belarus State Econo®dic University. Library.
http://www.bseu.by elib@bseu.by



CBOMM IpMKa30M rocyfapCTBEHHasi BJACTh NOPOXKIAET PABO — TAaKOBO KPEo
JTAEHOTO THNA NpaBoroHHMakus. C ITOH TOYKH 3pEHHS BCE, YTO IPHKA3bIBAET BIACTS,
ecTs 1paeo. OTiMdure nMpaBa OT MPOH3BOJA TEM CAaMBIM, B TIPHHIMIIE, JTHINAETCS 005~
€KTHBHOIO M COJIEPXKATEIBHOTO CMBICIIA X MMEET 1A NIPHBEPIKEHLIEB TAKOI0 MOAX0Aa
TG CYOBLEKTHBHBIA K (HOPMAILHBIN XapaKTep: ABHBIH POU3BOJI, CAHKIMOHHPYEMBIH
onpeieNeHHBIM CyOBEKTOM (OpraHoM rocy1apcTsa) B onpeaeaeHHou popme (B popMe
TOr0 WJIH WHOTO aKTa — 3aKOHA, YKa3a, PeCKPHIITa, NOCTAHOBJICHHS, LMPKYJipa H
T.JL.), IPH3HAETCH TIPABOM. B JIErHCTCKO-NIO3HTHBHCTCKOH TPaKTOBKE 3a LIPHKA30M Io-
CYNapCTBEHHOMW BJIACTH IIPHU3HAIOTCA MarW4eckue Bo3MoXXHOCTH. [Tonydaercs, 9To mno-
NOOHBIM 1IPHKA30M PEIIAOTCA 3a/1a4M HE TONBKO CyObeKTHBHONO Xapakrepa ((opmy-
JIMPOBaHHE HOPM 3aKOHOJATENbCTBA), HO M 0OBEKTHBHOrO Iuiana ((hopMHpoBaHue,
CO3/IaHHE CaMOoro Tpasa), a TakKe COOCTBEHHO Hay4HOTO MpOGHIs (BbIBICHHE Crie-
UM(HKY [IpaBa, €T0 OTIIMYHMS OT HHBIX COLMANBHBIX HOPM H T.1.). ;

JIeHCTBHTENBEHOC BO3POXKIEHUE FTaru3mMa oTMedaercs yyeHsiMd nocne “I Co-
BEMIAaHUA 1O BOIPOCAM HAYKH COBETCKOro rocyaapctsa i mnpasa” (16-19 wuions
1938 r.). PesynbraTom coBemanus crana GopMynHpoBKa M ogobpeHue aByX OCHOB-
HBIX OMpE/ICIeHHH NPasa, KOTOPhIEe CBOJHIM IIPABO K COBOKYIHOCTH NpaBHI NOBExe-
HHS, YCTAHOBJICHHLIX TOCYAapCTBEHHOH BnacThio. BHOBB cO3aaHHOE NPaBONOHHMA-
HUE OCHOBBIBA/1aCh Ha JBYX IPUHIIMIAX — KIACCOBOM H HOpMaTHBHOM. Tako# nosa-
XOJ KaK HeJb3s JIyulne CrocoOCTBOBAN YKPEIUIEHHIO TOTAIMTAPHOTO PEXHMa, TakK
KaK 1103BOJLAT HCIIOMB30BaTh MPABO B KAYECTBE MHCTPYMEHTA OCYLIECTB/ICHHUS TOCY-
NapCTBEHHBIX HHTEPECOB.

OcHoBHbIMH NMPHUHIMIIAMH 3TaTHCTCKOrO NpaBoronuManns CCCP B 50-wie rojst
ObumH:

1. Ipunyun s3mamucmckoz2o namepnaau3ma, KOTOPBI# NpEIIONAraeT NOKPOBH-
TEALCTBEHHO-ONEKYHCKOE OTHOMIEHHE IOCY/1apCTBa K LIPaBYy.

2. Ilpunyun cexyraprocmu, O3HAYaeT, 9TO MO3WTHBHOE 1IPaBO HOCHT Cyry6o
CBCTCKHMH XapakTep W 3alpelelbHas PeaTbHOCTh UIA Hero (PaKTHYECKH HE CyLIeCT-
ByeT. C NO3MLMH CEeKYJISPHOCTH 9€JIOBEHECKHH B3IJIAM, MIIYIIHHA BRICIIMX LIECHHOCT-
HBIX OPHEHTHPOB, HEH3MEHHO JIOJDKCH YCTPEMIIATECS B CTOPOHY CBETCKOIO rocyaap-
CTBa U U3 HEro TBOPHTH "3eMHOro 6ora", nmapamiensHo popmupys "TOCYyAapCTBEHHO-
HCHTPHCTCKYI0" MOJIEIb ITpaBa.

3. Ilpunyun munumyma mopanvrocmu.. [103WTHBHAS MOpaTs He NPH3HAET 3a
HH/IMBHIOM NPaBa Ha MHPOBO33PEHYECKOE K ITHYECKOE CAMOOTIPELCIICHHE B KAKOM-
M60 HHOM LIEHHOCTHOM HAIPABJICHHH, HE BIHCHIBAIOIEMCH B I03UTHBHLIC HOPMBI.
3nech YeNoBEK HE ABMACTCS MOJIHOIPABHLIM X03SHHOM cobcTBennoro "S", a ero mo-
PanbHOCTh MPEANONAraeT Pa3BUTHE Y HEr0 MPHCHOCOOMTENbHBIX KAYECTB, YMEHMS
CTaBHTh ODUIECTBEHHLIE HHTEPECH! BhILlle COOCTBEHHbIX, HCXOMHTh B MPHHHMAEMBIX
PEIIEHUSX U3 NpHHLMNa npuopuTeTa "Mut" Hag "S".
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Hecmorpsi Ha ABHYIO 0AHOGOKOCTS ITATHCTCKOIO NPaBOTIOHMMAHHSA, HA HEON-
paBaHHbIH (aHaTH3M rOCY/ITapCTBCHHOM TIOJIMTUKH, HEM3MCHHO COIIPOBOXIAKOLLIHH
CYUICCTBOBAHHE ITATHIMA B COBETCKOM NDABOMOHHMAHNMH, BCE-TAKH HOPMATHBHAS
TPAKTOBKA MMENA CBOM ILTIOCKI, B YACTHOCTH, MMEHHO 6iaronaps 3tromy 8 CCCP 6s1-
JIH BECHMA JIETAIBHO H3y4CHbI MHOIME OTPACIIH NPaBa, 0OCOGEHHO YroI0BHOE 1 AXMH-
HHCTpPAaTHBHOE, ObUI HAKOIUIEH TPOMAJHBIH HOPMOTBOpYECKMit onbiT. CoBCTBEHHO
I103TOMY K€ 110 NPOLIECTBHM NATHAALATH JIeT OONBIIMHCTBO NPABOBENOB TAK HIIK
MHaYe HC MOTYT W3 NMPe/IaraeMblX WMH OTIPEIENCHUH IIPABA HCKIIOUMTL HEKOTOPHIC
[IO3WTHBMCTCKHC JICMEHTEI.

LA. Hlymcki
BA3Y (Minck)

PA3BILIIE IHCTBITYTA POUAEBAI'A IIPABA ¥V 3AKAHAJIAVCTBE
BKJI NNPBIBIIEMHATI A TIEPBISAY ;

V nayarky XVI ct. 3'asinacs HoBae pasyMeHHe [pasa i raTa cTaia nepagyMoBai
pasBilus arynbHan3spkaynara npasa. CalbisibHa-)KaHAMIUHbIA | TANITEIYHBIA 3Me-
HBl § rpamazcrse narpabasaii NaBbILIdHHA POJII MpaBa Ha YCEH TIPHITOPBIL A3SpXKa-
Bl [leprian XIV — nepuiaii nanosst XVI ¢T. MoxkHa JTi4bilb NepaxonHa# cusgiel an
3BEIYaéBara npasa Ja aryjibHaj3spxayHara xagelQikaBaHara 3akoHy. PazaMm 3 ThiM
HOPMBI 3BbIMAEBara rnpapa yce Si4d Meli iCTOTHBI TPYHT, TaMy MACLIOBae 1ipasa Ie-
paBaxkae i HaBaT ajaXxiyse aryabHae (iCHye NapThIKyIApHas CiCTIMa Npasa).

Kpeiniuaii npsiBinesy 3acraBanacs 3BbIYaépae 11pasa, ajie KO liepanpanaBaHae.
V acHOYHbIM rpamarts! (NIpeiBinei) nausspxaii icHyloqae camabbiTHae npasa, y ThiM
iKy MaéMacHbls 1 acabicTbis MpaBbi KbIXapoy raThiX 3smens. AG'exrami puasara
npaBa benapyci Taro gacy Obuii MaEHTK, 3aNeKHBIA O3, a3éphl, PaKi 1 nami, Jyri,
BOPBIYHBIA 3€MJIi, KBIBENBI, MPATyKThl CETbCKall racnajapki, posHeia naGyzossl,
iHIBIMI CIIOBaMi 11PAIMETHI MATIPLIAJLHATA CBETY, AKifl CIYXKBUTI AKBIULAYICHHIO
inrapacay nanyiousix xonay. Ciutaycs ¥ To¥ nepsisj Takcama i magsen poaday Ha py-
XOMBIsl i HEPYXOMBIS, Xalls 3aKOH HasaT y 6o no3Hi yac He TpaBoA3ilb aAMETHaH
a/I3HaKi. :

Cy6'extami rpaMaa3sHcKara npasa § (heananbuail A3APKABeE MTBUTICA: theana-
JIBI, CaMa J3APKABA, IAPKBA, MAHACTHIPHI, TApaNIs!, CBAOO/HBIA rapaXaHe, CAIAHCKas
rpamaja i cBaGojHBIS CANSHE, Xals NAacTynosa iX NMpaBaMOLTBE! abMsKOyBaiCs.
Ipasasaonsuacus acobbl Ykmowana TaKis JIEMEHTHI, AK: u:'uyﬂacu:b najgaaHcTsa
J3SpXKaBbl, CTaH CBAGOMBI, CaMACTOHHAE CTAHOBIlIYA y cam'i. Cranaynerne npei-
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