aloTCA M TIPHHHMAIOTCS (M3aK0TCA) HOBBIC, KOTOPBIC BHOBL HAIIPABIAIOTCA HA 06S-
JaTeNIbHYIO IOPHAHYECKYIO 3KCIIEPTH3Y.

E.H. lllypox
HIII1 (MuHck)

MPOBJIEMA COOTHOILEHHS NPABA M 3AKOHA

AKTYalnbHOCTb ¥ BaXXHOCTb IPOOJIEMBI COOTHOLICHUS 11paBa U 3aKoHa 00YCIIOB-
JIeHa NOCTOSHHOH HEOOXOAMMOCTBIO COOTHOCHTD NTPABO M 3aKOH B IIPOLECCE MPABO-
TBOPYECKOH, IPABONPHMEHHTCIBHOHA H MPABOOXPAHHTENLHOHN JEATCIBHOCTH.

Bce KOHLENIMH, ABTOPbI KOTOPBIX CTPEMATCS OOBACHATH COOTHOLICHHE 3aKOHA
1 1paBa, MOXHO Pa3/ie/IMTh HA TPH IPYIIIILL OTOXKIECTBIAIONIKE CYIHOCTh 3AKOHA H
ipaBa; pacCMaTpHBAIOUIME CYIUHOCTh [IpaBa 94epe3 NpH3My MHbIX ABJICHHH (IKOHO-
MUYCCKHI CTPOH, ICHXHMKA YENOBEKA M TaK JAJIeC) U yXKe, HCXOAS U3 CYLUHOCTH ITHX
ARJICHUH, PEmalT npobieMy COOTHOMICHHMS IPaBa M 3aKOHA; PACCMATPHBAOLIKE
CYIHOCTh NMPABA KAK ABJICHHE CaMOCTOATE/ILHOE W HE ONPEACIAEMOe CYIHOCTIMH
JPYTHX SBJICHUH H NPOLIECCOB.

[To3UTHBU3M M COBETCKMH JE€rH3M — KOHIIEILMH, OTOXKASCTRIAIOUIME TIPABO U
3akoH. COrJIacHO 3THM TCOPHSM CYINHOCTH NPaBa M 3aKOHA HElb3s Pa3au4aTh, H Ta-
k1M 06pa3om “3akoH ecth GopMa, a MPaBo 3TO HE OAMH 3aKOH, a BCS CyMMa WJIH CO-
BOKYITHOCTH 3aKOHOB™ MJIH “COBOKYITHOCTH HOPM aBCTPaKTHOIO AOMKEHCTBOBAHMS .
U nosromy npaso npejcTasisier COO0H COBOKYIIHOCTb HOPM, YCTAHOBJICHHbIX I'OCY-
1apCTBOM M, 00ECIE4eHHbIX €r0 NMPUHYAUTENbHON CHioi. CTpeMiIeHHe OTOXKACCT-
BHTb NIPABO ¥ 3aKOH, KOHEYHO, HMEET MO coDOH ONnpe/IeieHHOe OCHOBAHUE: B 3TOM
Cllyyae paMKu TpaBa cTporo GOpMaIH3YIOTCA, CTAHOBATCA Oosiee “gHCThIMM”, mpa-
BOM IPH3HAETCS JIMIUB TO, 9TO BO3BE/ICHO B 3aKOH: BHE 3aKOHA HET M HE MOXET OBITh
IpaBa.

OJ1HaKo B pycne TaKOro MOAX0a JICTHCThl K HOPMAaTHBHCTE! CBOIAT 11PaBO K 3a-
KOHY M TPAaKTYIOT €ro MPHHYAUTCIbHbIH XapakTep KaK CyUIHOCTb NpaBa M €ro OTIH-
YMTENIbHYI0 0COOeHHOCTh. 110 Takoi JorMKe momy4aercs, 4To O(HiUKaTbHAA BIACTh
Moxer "HenpaBo" M BOoOmie BCEe HENPaBOBbIE COLMAJBHBIC HOPMBI 0 CBOEMY yC-
MOTPEHUIO H TPOM3BOJY BO3BECTH B npaBo. C NMOMOMIBIO NPUHYXKIEHMs (IIpHKa3a
BJIACTH) pewmaloTcs, TakAM 06pas’oM, 3a/1a4M He TOABKO CyOBEKTHBHOrO Xapakrepa
(bopmymipoBanue HOPM 3aKOHOAATENLCTBA), HO M 0OBEKTHBHOTO IUIaHa (hopMymH-
POBaHHe W CO3JaHME CaMOro 1IpaBa), a TaKKe HayyHOro npoduis (YCTaHOB/ICHHE H
BbIsICHEHME CrelM(HUKH 1IPaBa, ero OTIMYHUC OT HHBIX COLMATLHBIX HOPM).
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[IpuBepKCHII TAKOTO MIO3UTUBUCTCKOTO OTOX/IECTBICHHS NMPaBa U 3aKOHa
AT npobneMy COLMANBHOIO CMBIC/A M PO/IM MPaBa K BONPOCY O lPUHY/HTEN
PeryIsSTHBHOM 3HAYeHHH HOPM 3aKOHOjaTenbcTsa. [IpaBy npu 3TOM npHuaercs
KO€ TEXHUKO-MHCTPYMEHTAIBHOE 3HaYEHHE: OHO BBICTYIIACT ML KaK OQHiMais
BJIACTHOC OpY/AMC M MOAXOASLIEC CPEACTBO I OCYIUECTBACHHS COLMATbH
yNpaBlIeHHs, perjaMeHTaiiy B KOHTpons. [IpudeM BIGOp TeX MM HHBIX HOPM H
1IPaB/ICHHE TPABOBOW PETY/AIHH OKA3bIBACTCA, COTJIACHO TAKOMY MOJIXOIY, PE3ym
TATOM BOJICBOIO PEMICHUS 3AKOHOIATE/IA, & COOTHOIIEHHE W B3AWMOMEHCTBHE pa.
JMYHBIX COLUMATLHBIX HOPM — BOJIIOHTAPHCTCKH MaHUIYJIUPYEMOH ICHXONOrHet,
IPHCIIOCOO/IEHHOM K TeM WJIM HHBIM LENAM ONPEAENCHHON CONMANbHON IpyIimg
(“rocnoacTByrouiero knacca’, napTMH, HalHH).

IIpu cBeneHuH paBa K COBOKYNHOCTH HOPM, OHO CTAHOBHTCS Y€M-TO BHEIIHHM
IUIA YeOBEKa, HaBA3aHHbIM eMy CBepXy. [Tono6Has y3kas TpaKTOBKa HCKaXaeT npa-
BO, TaK KaK JUIf YeJOBEKa IIeHHBI HOPMbL He CaMH 110 cefe, a Te pealibHbIE BO3MOX-
HOCTH ¥ bnara, Koropbie OHH 06eCIIeUHBAIOT.

Taxo# oqHOCTOPOHHHA MHCTPYMEHTAIIBHO-TEXHHYECKHH B3IJIAJ Ha NPABO, Wr-
HOpHpYET O0BEKTHBHYIO COLHAIBHYIO NPHPOAY, CYIUHOCTE H QYHKIMH, 3aKPLIBAET
NyTh K BBUACHEHUIO JCHCTBHTEIBHOIO MECTa H POIM IpaBa B COLHOHOPMATHBHON
CHCTEME, €r0 TIOIHHHOA CHEUHPHUKH U CO3HATE/TBHON LEHHOCTH, ero 0OBLEKTHBHO
00yCIOBIEHHBIX U OGIIECTBEHHO HEOOXOAUMBIX CBA3€H C APYIHMH COLHAIbHBIMA
HOPMaMH.
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