TIPaBOBBIX AKTaxX, a OTOMY HC MMEIOLIHE IOPHNYCCKOTO 3HAUECHUA (Hanpumep, 1o-
JIOKCHHE, COIIACHO KOTOPOMY [IpM OTCYTCTBMH J10Ka3aTCILCTB HEOObIdHbIC (aKTbl
NMpU3HAITCH HecymecTByommMiu). 2. o chepe AeiicTBas NPe3yMIILIMH AensTCH Ha:
obLienpaBoBbic, KOTOPBIE AEHCTRYIOT BO BCCX OTPaCisfX 1IpaBa (MPe3yMiilins 3HaHUs
3aKOHA); OTPACHEBLIE — HCIOIHAKT POib OPUAHYECKHX (AKTOB B MPEAEIaX OLHOH
OTpaciii (IIPE3yMITLHS HEBUHOBHOCTH B YTOJIOBHO-IIponeccyanbioM npase). 3. Tlo
HOPHIMMECKOH CHINIE Pa3IHYaloT: OTIPOBEPracMble LIPE3yMIIUH — TONOKCHUSA, KOTO-
pble JIONYCTHMO OCHapMBaTh (HAUPHMEDP, NPE3yMNLKA OTLOBCTBA); HEONpPOBEprae-
MbI€ OPE3YMILUUH — NOJIOKCHUA, KOTOPBIE ABIAIOTCS MPHUHIUIIAMH NIPaBa.

[TonaTie upaBOBOK 1PEC3YMITLKK PACCMATPUBAECTCA W B 3apyOexKHON 1opuiIMye-
cko# reparype. Tak, nanpumep, dpauny3ckui TeopeTuk ripasa JXau-Jlyun bepxens
OTMEYAET, YTO «IPE3YMIILMSA — ITO BHJI FOPUIANUECKOTO CYXKACHHMH, B CHILy KOTOPOro
H Ha OCHOBAHHH YCTAHOBJICHHLIX (haKTOB MOJKHO MH/IyKTHBHbBIM ITyTEM BBIBCCTH ApY-
ro# ¢axr, KOTOphIH eule He NoKaszaH. bepxkens pasnuyaeT neralbHble H KOCBCHHEBIC
TPe3yMIIUMY. JIeranbHbIMu ABIAIOTCA TAKHE MPE3YMIILHUH, KOTOPHIE MO3BOJISIOT Bbl-
BECTH MCTHHY M3 (DaKTa CyleCTBOBaHMA APYTOMH, JIErKO [(OKa3yeMOH ucTHHbl. Heko-
TOpbIE M3 TAKMX IIPE3YMINIMI XapaKTePH3yIOTCS TEPMHMHOM «ante judiciare», u uX
GYHKUMS OIPAHHYMBAETCA TEM, YTO OHH HAJEIsI0T OOS3aHHOCTBHIO NPHUBEACHMSA J10-
Ka3aTesbCTBa O/IHY M3 CTOpOH. Tak mpe3ymnuus 100pOCOBECTHOCTH 0043BIBAET TOT'O,
KTO CChUIAETCS Ha 451060 HEn00pocosecTHOCTD, 0Ka3niBath 310 (c1. 2268 TK
®pannuy). JleranbHble NPE3yMIIMU B 3aBUCUMOCTH OT obnacti npumeresus Bep-
KeIb pasaeiseT Ha IPOCThIe U HEOCTIOPHUMBIE.

Taxnm 06pasoM, MOXHO 3aKITIOYUTh, YTO POJIb NPE3yMIILMH B NIpaBe BEUKA, U
661710 6B HENPaBHILHBIM BHICTH B HHX TOJIBKO CPEJICTBO IOPHAMHYECKOH TEXHHKH.

C.A. Bymanesuu
Axanemus MB/] Pecniybimku benapych (Munck)

KPUTEPUH 3OOEKTHBHOCTH JIENCTBUS ITPABA

B cBi3u ¢ 0ueBHAHOM BAXHOCTHIO Bonpoca 06 30 GeKTHBHOCTH NMpaBa Kax it
TMOHAMaHKs BHYTPCHHEI'0 MEXaHM3Ma ero (QyHKIHOHMPOBAHMS, TaK K IS TIOHMMa-
HUSL BO3/IEHCTBHSA IPABa HA COCTOSHHE OOILECTBA B UEJIOM, OTACTBHBIX HHAMBHIYY-
MOB M MX B3aHMOOTHOLICHMS, NPaKTHYECKH BCE TEOPETHKH W COLMOJIOTH [paBa 3a-
HHUMAQJIMCh W3yYeHHEM 3TOH npobieMbl, OTCTauBas pasindHble, NOPOH IPOTHBONO-
JIOXKHbIE MHEHHS OTHOCKTEIIBHO CYLUECTBA AAHHOrO BONpPOCa.
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ITox 7 (hEKTHBHOCTBIO NPaBa NOHUMACTCA COOTHOWIEHKE 0B1ero pakTuyecko-
ro pesynprard JIEHCTBUA BCCX HOPM 11paBa H TEMH, COOTBETCTBYIOIUHMH COLMANLREIM
jrepecaM, LETSMH, 1L JOCTHKCHHA KOTOPhIX IPHHUMATHCH HOPMATHBHBIE AKTEL, ¢
y4eToM OBIIECTBCHHBIX 3aTPaT Ha MX peanu3auuio. IJoa 3 (exTHBHOCTEIO HOPMEI
1IpaBa COOTBETCTBEHHO NOHUMAETCH COOTHOMIEHHE (akTHYECKOro pe3ysnsTara JAeHcT-
BHA JAAHHOH HOPMbI H TCMH UEJAMH, JUIS JOCTHXCHHA KOTOPLIX OHA NPUHHMAIACh C
yueTOM OOIICCTBEHHBIX 3ATPAT Ha €€ PEAH3ALMIO.

Jlns TOro, uT00B! IPAaBHIBHO OLEHHTH 3(hPEeKTHBHOCTH Npasa, Heo0X0auMO
4gaTh CaMy CTPYKTYPY 3 dEKTHBHOCTH, TO ECTh CHIEAYET ONPEIETHTh KPHTEPHH HITH
cocrapisiouiie 3pHeKTHBHOCTH KOHKPETHOH HOPMbI. BOIbIIMHCTBO aBTOPOB, 3aHU-
MaoNMXCs ITOH MpoByIeMOH, CXOAATCS B TOM, UTO 3Q(PEKTHBHOCTS MpaBa 3aBUCHT OT
TpeX OCHOBHBIX [0Ka3aTesICH:

1. Ka4ecTBa HOpMaTHBHOIO MPaBOBOrO AKTA.

2. KauecTpa npaBopean3alHi.

3. YpoBHs NPaBOCO3HAHHMA M NPABOBOH KyNIbTYPBI.

Ha OCHOBaHMH YKa3aHHBIX KPHTEPHEB MOXHO OMPEIEIHTh [MKIMYECKOE ABH-
xeHue 3PHEKTHBHOCTH NpaBa: BeIllie YPOBEHb IIPABOBOH KyJ/IbTyphi — KayeCTBEHHEE
MpaBoBas HOPMa — KAaYECTBEHHEE €€ PCaTH3AlHA — IOBHINEHHE yPOBHS MPAaBOBOK
KYJIbTYPhI.

Hopma npasa, mpexe Bcero, I0/DKHA COOTBETCTBOBATH ABYM YCIOBHAM: 1) OT-
BEYaTh COLMANBHBIM MOTpeOHOCTAM OOlIECTBA M MAKCHMAIBHO COOTBETCTBOBAaTh
npasoobpasywomeMy uaTepecy (OnITP COUHATHHO 0bycnoBieHHOH); 2) 6uITh aACK-
BaTHO OTPaXXKEHHOH B MCTO4YHHKe mpaBa. [IpaBopeamusauus e, B CBOK OY€pelb,
J0JDKHAa COOTBETCTBOBATH LENOMY DALY KPHTEPHEB, HauuHas OT cobmoneHns Qop-
MaJbHO-TIPAaBOBBIX NPOLEAYP ¥ 3aKaHYHBas JCHCTBHUTEIBHBIM Pa3pEIICHUEM KH3-
HEHHOM CUTYAllMH B IIPOLECCE peanu3allii NpaBa, 0coOeHHO B mpouecce ero NpHMe-
HEHMA,

OTHOCHTEIBHO IPaBOBOrO CO3HAHHA M MPaBOBOH Ky/IbTYyphl MOXHO CKa3aTb,
4TO MOCNEAHSAS C TOYKH 3peHHA 3(hHEKTHBHOCTH ACHCTBUA NpaBa J0JDKHA PaccMar-
pHBaThCs KaK MPONECce ¥ Pe3yJIbTaT TBOPYECTBA YEJIOBEKa B [IPABOBOH chepe, Xapak-
TEPU3YIOIMICA CO34aHMEM H YTBEPXKICHHEM MPaBOBhIX ueHHocTei. [IpagoBoe CO3-
HaHHE e CIICAYeT MPeACTaBIATh KK CHCTEMY MICANBHOrO OTPAXKEHHsS BCeH NMPaBo-
BOH JIEHCTBHUTEILHOCTH B CO3HAHMHU CYOBEKTa 110/1 06YCIOBIMBAIOIUM BO3ICHCTBH-
€M JyXOBHO-HPaBCTBEHHBIX IIPEATHCAHHH.

Taxum 06pa3zom, MOABO/A MTOT BHIMICCKA3AHHOMY, CIEYET OTMETUTH, YTO 3¢-
dexruBHocTh npasa o6ycioBiMBaeTcH 3PHEKTHBHOCTHIO OTACIBHEIX HOPM 1IPaBa H
CKJIaJIbIBACTCA H3 TPEX HEPa3pbIBHO CBA3aHHBIX JIEMEHTOB — Ka4ecTBa HOPMATHB-
HOTO paBOBOIO aKTa (MJIH MHOTO MCTOYHHKA ITPaBa), KayecTBa HpaBOpeasy3aLlluy H



YPOBHsi IPABOBOrO CO3HAHMA M MPaBOBOH KyIbTyphi. TIpu HTOM MOC/ICAHHE MOXKHO
paccMaTpuBaTh B KayecTse cBOeoOpasHoit (opmbli connasbHOH 00yCIOBIEHHOCTH
npaBa, BO3/IeMCTBYIOILEH HA BCE MEXAHU3MBI Ccro jercTsus. B nenom xe Becs mexa-
HH3M A€HCTBHA 1PaBa N0/MKeH ObITh OCHOBAH HA COLIMAIBHBIX HHTEPECAX H JEHCTBO-
BaTh B LENSX PEATLHOTO YIYUILIEHHS XU3HH I'PAXIaH ¥ 001ecTsa B 11E/I0M.

U.A. Boponaes
Axanemus MBJ] Pecny6:1mku besrapycs (Mutck)

GEHOMEH BEJIOPYCCKOU MEHTAJIBHOCTU U EI'O OTPAXKEHHE
B ITPOLIECCE ITPABOBOI'O PEI'YJIMPOBAHMS OBIIECTBEHHbBIX
OTHOIUEHUM

McHTaMTeT KaK creuMpuKa CHXONOTHYCCKON KU3HH JIIOJIEH pacKphbiBaercs
4epe3 CUCTEMY B3IUIAJ0B, OLUEHOK, HOPM M YMOHACTPOEHHH, OCHOBLIBAIOLIYIOCH HA
MMEIOIKXCA B JaHHOM 00ILeCTBE 3HAHUAX H BEPOBAHHAX M 3aJAI0ILYIO0 BMECTE C JI0-
MUHHUPYIOUMMH NOTPeOHOCTAMH M apXeTHIIaMH KOJUIEKTHBHOIO Oecco3HarensHoro
HEPapXHIO IIEHHOCTEH, a, 3HAYUT, U XapaKTepHbIE /UIA TIPCACTABUTENEH IaHHOH o6~
HOCTH yOeKIEHUA, HACaIbl, CKIIOHHOCTH, HHTEPECH! A JIPYrUe COLMAIBHBIE YCTAHOB-
KH, OT/IHYAIONIME YKA3AHHYIO OBLHOCTS OT JPYIHX.

OG630p OCHOBHbIX II0AX0OJ0B K PACCMOTPEHHIO KaTeropui "MenTanuTer” u "MeH-
TATHHOCTh" CBHJIETE/ILCTBYET, YTO MCCIE0BATEIH JI0CTATOUHO 0GOCHOBAHHO yKa3bl-
BAIOT Ha JIHANICKTUYECKYIO B3aWMOCBA3b YKa3aHHEIX fRICHHHA. B 10 Xe Bpems, B cury
HEJ0CTATOYHOH  (HI0COPCKO-METOLOIOTHYECKOH pa3paboTaHHOCTH  npobieMsl,
MPEUIOKCHHBIC YYCHBIMH 110AX0/b! K AP (CPCHUMALMA 3THX TOHATHH HE MO3BONs-
10T B IIOJIHOH MCPE YCTaHOBHTH CIIELM(HKY UX cofepikanns. OnpeaescHHBIM BbIXO-
JOM H3 CO3[ABLICTOCS [OJIOKEHHA MOXCT ABATHCA MCIIOJIB30BAHWE HA PasHBIX
YPOBHSX MOHATHSA "MERTAIUTET" (MHIMBUAYANBHbIN MEHTATHTET, MEHTATHTET COLHU-
TbHOM I'pyniibl (C/104), MEHTAIATET COLMYMa, STHAYECKHH/HALMOHAIIBHBIA MEHTa-
JIHTET | T.I.), NOA00HO TOMY, KaK 3TO [IPOMCXOJMT, HAIIPHMEP, C NIOHATHEM "CO3Ha-
HHE" (MHAMBHIYAIBHOE, KOMIEKTHBHOE, HAUMOHAIBHOE).

CymectsyeT MHeHHe, 4TO NMPaBOBOH MeHTaMTET Genopycckoro obumecrsa us-
HaYaJIBHO OTIMYa/ICA HeOPEeKHBIM, OTPHLUATEILHEIM OTHOWIEHMEM K 1pasy. [lposs-
JIEHHE HUIHIK3Ma B OTHOLICHHH COLMANIBHOM LIGHHOCTH IIpaBa PACCMATPHBACTCA Kak
cneunduyeckas yepra Genopycckodt MentansHOCTH. IToBceMECTHOE HapyuieHue
[paBOBBIX NPEAMACAHMHA, CKPBITOE, a NOPOii OTKPOBEHHOE HOTMPAHUE LIPaBa, Hello-
HHMAHHC, @ MOXET, U HEXENaHHEe IOHATh (yHIaMCHTAIbHEIE LIEHHOCTU 1IPABOBOTO
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