N. Knyazeva
Businessconsult Law Firm (Minsk)

IMPLEMENTING ENERGY SAVINGS PERFORMANCE
CONTRACTS IN BELARUS: WHERE TO BEGIN?

BHEJIPEHHE J1OI'OBOPOB O9HEPTI'OCBEPEJKEHH A
B BEJIAPYCH: C YEI'O HAYATB?

Pecnybnuka Besiapych B nocseagHee BpeMsi HAXOAMTCHA B IIOUCKAX pelie-
HUA 9HepreTuyeckoi nmpobsemnr. Bo3aMOkKHO, 4TO BHE[pEHNE JOTOBOPA 9HEP-
rocbeperkenus B sakoHoparensHyio 6aszy Pecnybaumkm Benapyces momoxxer
cTpaHe npuobpecTi IHEPreTUYECKy He3aBUCUMOCTh ¥ IOCTUIHYTh YCOBEp-
LIEHCTBOBaHUA ¥ ODHOBJIEHUA MCIOJIL3YyeMOro aHeprocbeperawuero obopy-
poBaHusi. OfHAKO MUPOBOM OIBLIT IIOKA3BLIBAET, YTO AJI MAKCHMAJILHOTO UC-
1I0JIb30BAHUSA NPENMYIEeCTB AaHHOrO BHUJA JOroBopa HeoOXOAMMO CO3AAaTh
onpejeneHHbIe YCJI0BUSA, OCHOBHBIE M3 KOTOPBLIX PACCMATPUBAKTCH B HACTO-
suen pabore.

Even though the concept of energy savings performance contracts
could be one of the sufficient ways to improve energy efficiency not only
internationally, but also domestically, many performance contractors
come across different barriers, which need to be removed in order to con-
clude and execute an energy savings performance contract. This article
will address only few existing in Belarus barriers.

At the preliminary stage it would be vital for some legislative imple-
mentations to take place. One of the important lessons learned in the
United State, particularly in New Hampshire, where the authorizing per-
formance contracting legislature was passed only after «the attorney gene-
ral ruled that it was illegal to enter into energy savings performance con-
tracts without enabling legislation»[1], it is essential for Belarusian go-
vernment to authorize the existence of energy savings performance con-
tracts in the republic. Due to the fact that energy savings performance con-
tracts are new to Belarus, they are not regulated by the domestic legisla-
ture. New regulations, for example, should consider the following issues:

= parties to such agreements. This issue should regulate the origin of
performance contragtor. Whether this party should be domestic, foreign
legal entity or private person, or could be either of them. It should also
cover who is eligible to be the other party: government-owned utilities, pri-
vate companies or even private persons;

« kinds of energy savings performance contracts that are allowed to
exist. Whether it could be only in private sector, public sector or both.
It should cover the possible forms that energy savings contracts could take
place;

« objects of energy performance contracts, meaning in which areas law
allows parties to enter performance contracts;
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« authority which is going to be responsible for controlling and assis-
ting in execution of performance contracts;

» sources from which these projects can be financed. The performance
contracts laws should also clearly state the limits, if any necessary, con-
cerning the sources of project financing for energy savings performance
contracts;

« term of energy savings performance contracts. It is important that
the term of the contract has to be long enough, so it would be able to reach
its projected goals and receive benefits by both parties to the agreement.

Furthermore, authorization of possibility to enter into a performance
contract would not, by itself, be sufficient enough for this type of con-
tracts to reach its initial purpose. It is very important that Belarusian law
would also regulate the process of executing an energy savings perfor-
mance contract. These regulations should address, first of all, the proce-
dure by which the performance contractor or projects are going to be se-
lected. More importantly, new implementations should reflect the process
of receiving license (which seems to be vital) in order to be in the energy ef-
ficiency market.

Another aspect, which needs to be very carefully and in great details
drafted (in case when it would be permissible under laws for foreign perfor-
mance contractors to enter Belarusian market) is what are the guarantees
for the performance contractors. It would seem rational to, first of all, pro-
vide the performance contractors with several tax incentives in connection
with execution of energy savings performance contracts. For example,
such incentives should concern the new efficiency measures (which are be-
ing brought into the country), other equipment incidental to the perfor-
mance of the contract, and, of course, the capital necessary for the project.

In case of government/utility performance contracts, Belarusian go-
vernment would also have to guarantee that it would not get involved in
executing of the contract. Of course, the government would not be willing
to guarantee that it would waive its right to regulate incidental areas to
energy savings performance contracts: quality limitations, tax regulation
and many others. However, it would be in the best interest of a perfor-
mance contractor to receive an assurance that Belarusian government
would not interfere with technical execution of the contract, as well as it
would not get involved in appointing its representatives on the directing
positions of performance contracts. This should not, however, preclude
government to appoint its representatives as observers of contracts execu-
tion or even appoint its officials on board of directors as representatives of
state and public policy.

Together with preliminary and procedural aspects of performance con-
tracting Belarusian legislature should regulate the post-execution stage of
this type of contracts. In this area, laws have to address the issues of condi-
tions under which parties are liable to terminate their contracts, as well as
the liability of both parties in case of breach of either party. Also, both fo-
reign and domestic performance contractors need to receive government’s
consent to arbitrate before a tribunal. This seems to be one of the vital
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problems of energy savings performance contracts, especially when one of
the parties is a Belarusian government or government-owned utility.

Foreign performance contractors, in particular, are mostly interested
in receiving state guarantee that they would be able to receive their profits
in hard currency. Equally important, the warranty that these performance
contractors would be able to expatriate their profits in hard currency from
Belarus.

These are few of the most important aspects, which need to be ad-
dressed in Belarusian laws before energy performance contracts could be
concluded and executed in Belarus. It would be fair to assume that any per-
formance contractor would prefer the existence of these legislative regula-
tion, before entering any energy savings performance contract in Belarus,
in order to secure itself in case, when the dispute arise between the parties
to the energy savings performance contract.

0.4. Kon6
Benopycckuli 2ocydapcmeeHHbIl 3KOHoMuYeckull yHusepcumem (MuHck)

YIIPABJIEHUE O9OKOHOMHYECKHMH IIOKASATEJAMHA
C HCITOJIbBOBAHHUEM KOPPEJIAIIMOHHO-
PEI'PECCHOHHOI'O AHAJIU3A

Ons makcuManbHO 3)pPEeKTUBHOrO yHpaBJeHUs AOXOAOM, NPHUOLLILIO
UM n00bIM APYI'MM 3KOHOMMYECKHMM IOKasaresem TpedyeTca KOJIWuecT-
BEHHO OXAPAKTEPU30BATH CTEIeHb BJMUSHUS HA MCCJAEAYEMBIU NMOKa3aTeldb
Pa3aMYHBIX (PAKTOPOB, & TAKIKE OLEHUTH BO3MOMKHBIE TIOCJIEACTBUA UX M3-
meHeHud B Oyayem. PerpeccuoHHBI# aHAaIN3 ABAAETCA 3((PeKTUBHLIM CTA-
THCTUYECKUM METO/OM M3Y4YEeHUs B3AMMOCBA3eH NePEeMeHHBIX, U3 KOTOPBIX
O/IHA pacCMaTpUBaeTCH KaK o0bACHAeMAas, a Ipyrue — KakK 00'bACHAIONHE.

KoppensiimoHHO-PerpecCMOHHBIN AHANU3 MPOBEAEM C IOMOIIbID CJe-
Aywomux GaKToOpoB: HHAEKCOB POCTa TOBapoo6opoTa; MHAEKCOB POCTa JOJM
NPOAYKIIMM COOCTBEHHOrO MPOU3BOACTBA; MHAEKCOB POCTA PACXOA0B HA OM-
JIaTy TPY/Aa; MHAEKCOB pocTa BEIpabOTKM; WHIEKCOB POCTA PACXO/(0B HA PEK-
JamMy; BpeMeHHOoro axropa.

AHanu3 U IPOrHO3MPOBAHME MHAEKCOB POCTA JIOX0JA OT pPeaju3alum
pecropana 6yaer ocylnecTsJieH Ha OCHOBAHMM JIAHHBIX 3a SHBapb—aeKabpb
2006 r., susaps—aekabps 2007 r. u saaBaps—mapr 2008 r.

HOnsi Toro 4robbl cogepKaTesIbHO OLEHUTh CBA3h 3HAYEHWM HMHEKCOB
pocTa J0Xoja OT peaju3alyy C KaKABIM u3 0oToOpaHHBIX ()AKTOPOB M BbI-
6paTe HauboJsiee 3HAYNMBbIE U3 HAX /IS BKJIIOYEHUS B MOJIeNib, KoTopas Oy-
JIeT PACCMOTPEHA HUKe, CIeAyeT HOCTPOUTE MaTPHUILy TIAapPHAIX KoadhruneH-
TOB KOPPEeJISIUHA.,

CorsnacHo mkane Yepnoka, 3HaueHne Ko3pOUIMEeHTa KOPPeaALlnM, pac-
CYUMTAHHOE /I MH/EKCOB POCTA AOXO0/A OT Peaaus3anuy ¥ BPeMeHHOro (hax-
TOpa <«TPEH[», CBUAETENLCTBYET O CJa00 BbIPDAMKEHHON JMHEWHON CBA3N
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