A DPIIATAEMEIX JIOKYMEHTOR (pextome) w e ommYAOTCH HHGOPMATURHOA. YeTKaCTRIO. B
AHITIOTOBOPSILEH KYTBTYPE OHH REMOIHKIOT 32/34y TO3MIHOHMPOBANMA KAK/IMIATE, CO3/AHNA
TIOSHTHBHOID HMW/DKA [TyTeM BRIP@KCHHS €10 CAMOONCHKH, TIOIMEPKHBARMS KBATAGHKAIIA B
mm,mmxooamnemynmﬁommm BAKAHCUM, JTH TIHCEME, CO3IAHNEIE B
SHITIOTOBOPHINCH CPE/IC, OTIMHAOTCH GonbiM 0OBEMOM, KOHKPETHKON 1 HATHIHEM HHbopMa-
1M THYHOTO Xapaxtepa. OHR NpH3BAHBI PEIUHTH CBEPX3AATY — BhIACTMTH KAHIHIATE ¥ TeM
CAMBIM TIOBIMASTS HA pEierye O ero npueme Ha paGory. boabuioft asTopuTer BracTy B Hamel
KY/BTYPE, IO KOHTPACTY, HE MOOWPACT CAMOPEIIAMY K CAMOMPOIBIDKEHHE.

AHAIOrAYHO MOKHO BHIACAMTL HECOBIAJICHUA B [PaKTHKE YCTHOro obmexus, oby-
mc PAIHBIMM HEHHOCTAMM M KTIOYCBRIMH KOHUENTAMW, OT 3HAHAS KOTOPKIX M pe-
JYNBTATEl NIEPEroBopos, M 3QQeXTHBHOCTL COBEmANMT, B KOTOPAIX YHACTBYIOT MpeACTaBA-
TEMH PA3HKIX KYABTYP, SABMCAT B ropasno Gonburelt CreneHy, 4eM IHAHME A3BIKA MEKIYHE-
’oa.aom obmenng. Jlaxe Takue YHMBEPCATBHBIE KATETOPHH, KAK (BEANHBOCTE» He obna-
naoT o6 THHEIM CTATYCOM, B MEXKYIRTYPHOM OOTIEHWH NPOABASIOTCA PATHYAL HX KO-
JMPOBKH B PA3HKIX AILIKAX, YTO ONPEAEIAET KOMMYHHKATHBHOE OBEICHNE MX HOCHTE/eH.
~ Tlpu noaroToBKe CNEUMATUCTOB, CIOCOGHRIX OCYIIECTBINTS JMHIBACTHYECKOE oGec-
mauc MEN/IYHAPOAHOI0 MPO(ECCHOHATEHOrO BIANMOACHCTENA, UX Hal0 00s3aTensHO
r BaTh Ha HENPEPHIBHOE NpPOBEACHHE HCeaeaoBaHds ocobeHHOCTel ycTHOrO M
MCHMEHHOrO /IMCKYPCa Ha PasHbIX A3BIKAX, HA TOWCK CTaGHILHAKIX OUEHOK [0 NapaMeTpaM
BHICOKON WIH HH3KOM KOHTEKCTHOCTH KYNBTYP, BHICOKOH i HM3KOM IMCTAHUMM BAACTH;
TOAK- WIH MOHOXPOMHOCTH KYJIBTYPBI | T.JI., BceX Tex ocobeHnocTed, koToprie 06ycnos-
:mmr XApaKTepHEIC AA PA3HKIX KyIbTYP S3LIKOBRIC DPAKTHKH. 3TO MOMOXET CO3NATH
 MPEACTABNEHNE O MEKKY/IBTYPHOR KOMMYHUKAIMM i COCTABMTH HAJICKHOE OCHOBAHME LA
MOJCTH OIMCAHM OCHOBHBIX PAsTHYMi B MEAKYILTYPHOM M BHYTPMKYJABLTYPHOM B3AMMO-
JefcTBrE, YTO ZBRA0CH OBl WaroM Ha IyTH co3ianns obobmaromed Teopun MEXKYTLTYP-
HOM KOMMYHUKALTHHA.

A.3. Bopuc
» BIY (Munex)
MERCENARIES AND THEIR LEGAL STATUS IN AN INTERNATIONAL

ARMED CONFLICT

The most widely accepted international definition of a mercenary, though not endorsed

by some countries, including the United States, is contained in the Protocol Additional of

1977 10 Geneva Conventions (GCs) of 1949 (APGC77) Art. 47 of the respective treaty

reads that, firstly, a mercenary shall not have the right to be a combatant or a prisoner of war

and defines him as a person who matches the necessary criteria contained in the article. All

the criteria must be met, according to the Geneva Convention, for a combatant to be de-
seribed as a mercenary.

According to the GC 111, a captured soldier must be treated as a lawful combatant and,
therefore, as a protected person with prisoner-of-war status until facing a competent tribunal
(GC III Art 5). That tribunal, using criteria in APGC77 or some equivalent domestic law,
may decide that the soldier is a mercenary, At that juncture, the mercenary soldier becomes
an unlawful combatant but still must be "treated with humanity and. in case of trizl, shall riot
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be deprived of the rights of fair and regular trial", being still covered by GC IV Art 5. The
only possible exception to GC IV Art 5 is when he is a national of the authority imprisoning
him, in which case he would not be a mercenary soldier as defined in APGC77 Art 47.d.

If, after a regular trial, a captured soldier is found to be a mercenary, then he can ex-
pect treatment as a common criminal and may face execution. As mercenary soldiers may
not qualify as prisoners of war (PoWs), they cannot expect repatriation at war's end. The
best known post-World-War-II example of this was on 28 June 1976 when, at the end of the
Luanda Trial' an Angolan court sentenced three Britons and an American to death, and nine
other mercenaries to prison terms ranging from 16 to 30 years. The four mercenaries sen-
tenced to death were shot by a firing squad on 10 July 1976 [ Frank McLynn. Killer elite.
date of access 27.10.2011 [http://www newstatesman.com/200001170056].

The legal status of civilian contractors depends upon the nature of their work and their na-
tionalities with respect to that of the combatants. If they have not "in fact, taken a direct part in the
hostilities" (APGC77 Art 47.b), they are not mercenaries but civilians who have non-combat sup-
port roles and are entitled to protection under the Third Geneva Convention (GCIIT 4.1.4).

On 4 December 1989 the United Nations passed resolution 44/34, the International
Convention against the Recruitment, Use, Financing and Training of Mercenaries. It entered
into force.on 20 October 2001 and is usually known as the UN Mercenary Convention [ In-
ternational Convention against the Recruitment, Use, Financing and Training of Mercenar-
ies (A/RES/44/34). 72nd plenary meeting 4 December 1989 ], Article 1 contains the defini-
tion of a mercenary. Article 1.1 is similar to Article 47 of Protocol 1, however Article 1.2
broadens the definition. Critics have argued that the convention and APGC77 Art. 47 are
designed to cover the activities of mercenaries in post-colonial Africa and do not address
adequately the use of private military companies (PMCs) by sovereign states [ Guy Amold.
Mercenaries: The Scourge of the Third World. Palgrave Macmillan, 1999 ].

However, the ddifficulty of defining a mercenary soldier is revealed in modern prac-
tice. While the United States governed Irag, no U.S. citizen working as an armed guard
could be classified as a mercenary, because he was a national of a Party to the conflict. With
the hand-over of power to the Iraqi government, if one does not consider the coalition forces
to be continuing parties to the conflict in Iraq, but that their soldiers are sent by a State
which is not a Party to the conflict on official duty as a member of its armed forces, then,
unless U.S. citizens working as armed guards are lawfully certified residents of Iraq, e, a
resident of territory controlled by a Party to the conflict, and they are involved with a fire-
fight in the continuing conflict, they are mercenary soldiers. However, those who acknow]-
edge the United States and other coalition forces as continuing parties to the conflict might
insist that U.S. armed guards cannot be called mercenaries.
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