AKTYAJIBHBIE BOIIPOCbHI MEZK/[YHAPO/ITHOIO,
XO3AUCTBEHHOIO H AJMHHHCTPATHBHOIO IIPABA

E.B. AHaHeBUY
bI2Y (Munck)

COEPA JJEMCTBUA OBA3ATEJIBCTBEHHOTO CTATYTA
COTJTAINEHUA YHACTHUKOB

OuHHM H3 NpoGAEMHEIX aclCKIOB HPUMCHEHUMA CONIAlIeHHH YYaCTHHKOB
ABNAETCA BOMPOC KBAIM(QHKAIMH GakTHIeCKHX OOCTONTENRCTB Ha MpCiMeT
BO3MOKHOH KOHKYpEHLMH ¢fep AcHCeTBHA 00A3aTeIRCTBEHHOIO CTaTyra Co-
[IALIEHUS YUACTHUKOB ¢ HHOCTPAHHLIM MMEMEHTOM H fex socielatis, MOCKONBKY
B IOCTCOBETCKOM MPABOBOM NPOCTPAHCTBE KONTH3UOHHON IIPHUBS3KOH, Ompe-
Jensoweid cTaTyT HpPUIHYECKOro IHIA, 0e3 KaKuX HCKINYeHHH WIW Aomy-
NIEHHSA YAacTHOH dBTOHMOMMH, BLICTYNAET MECTO PETUCTpAUMH (Co3Aanus) (the
incorporation theory). 3aKTIOUSHME Y NOCISAYIOILEE NOIUMHEHRE COMMATIEHUA
VHACTHHUKOB WHOCTPAHHOMY INPABOIOPSIKY, KaK [IPABHIIO, IpEAOTIpeAenscTes
JKEJIAHHEM WHOCTPAHHBIX HHBECTOPOBR ODOMATH CYIIECTBYIOIWIHA NPaBOBOH Ba-
KYyyM B QTHOIICHWH HHCTHUTYTA COIMIAMICHHI YUACTHUKOB, 8 TAKWKE HCITOIL30-
8aTh Gonee rUOKHE U NOHATHRIS MEXaHU3Mbl HHOCTPAHHOID 3aKOHOAATENbCTBA
0 komnaumusx. KoukypeHuus cep AefictBus NaHHBIX cTaTyToB 0GycnoBneHa
TECHBIM IIepeIUIETeHHEM BOIpPOCOB, HMH OXBAaTHIBACMBIMM: JHYHBIHA CTarTyT
OPUIHICCKOTO MLA 3aTPAarnBacT BOUPOCH NMPAB YYACTHUKOB XO3AHCTBCHHO-
ro obmectea (cT. 1111 TK), oba3aTesECTREHHBIH CTATYT COMMAIlEHHS — B TOM
qHCiIe, TpaBa 1 o0a3annocTy cro cropoH (ct. 1127 I'K). Ilpeamer cornamenuii
YYACTHHKOB — 3TO, KaK NPABHI0, BOMPOCH COTAACOBAHHEIX NelicTBHIl yuacT-
HHKOB, CBA3AHHBIC ¢ YNpasicHueM ofIIEeCTROM U € ero IEATENLHOCThIO, ~— YTO
BechMa ONTH3KO COTIPHKACAETCA C NPeAMeTHBIMH acTeKTaMH lex societatis. Ha
HpaKTUKe #e 0DO31AYCHHBIC MOMCHTBL B KOHCUHOM UTOYE MOFYT NPHBECTH K
BO3HHKHOBCHHIO “terra incognita” B OTHONIEHWH OJTHO3HAHOCTH BLIOOpa npH-
MEHHMOTIO NpPABONOPAAKA, AHAAMU3 JOKTPULLI NO3BOJIAECT BLLICIUTE CICAYIO-
UIME /IBA YCTOSBIIMXCSH HOIX0A2 K PEIIEHWIO ROTIpOCa 0 PasTpaHWICHAN cdep
IeHCTBHS JAHHBIX CTATYTOB: 4) BRIOOD B ITONB3Y Jex societatis, — TARQH {10aX0;1
apsics Haubonee THIMHYHEM A7 TEOPHH MEXAYHAPOIHOrO 9acTHOIO npasd
COBETCKOTO MEPHOAA M BeCbMA COMHMTCICH C IO3ULUMM COBPEMCHHDBIX IKOI0-
MHUYECKMX peainii; §) yeTkoe pasrpaHHYcHHC cdep JciicTsUS ABYX CTaTyTOB,
OCHOBBIBAOLLIEECA LA CTPOrOM PATHYHH NPEIMETHRIX acNekToB: lex socielatis,
TPUMEHHTEIIRHO K X03HCTBeHHBIM OOIICCTBAM, OTHOCHTRCS K KOPHOPATHBIIOMY
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npasy, a 0043aTeNsCTBEHHBIH CTATYT, CBA3aHNbIH ¢ NpaBamMu H 00sA3aHHOCTHMA
CTOpPOH COTNAINEHHA, — K NOTOBopHOMY (00f3aTenbCTBEHHOMY npasy). Ilo-
Cneanui AcnekT ABAACTCA BECEMA JIMCKYCCHOHHBIM, KaK B KOHIENTYAITEHOM
KOHTEKCTE [PH3HAHMSA NPABOBOA NPHPOAbLL Siti generis 3a “KOPNOPATHBHBEIMH
OTHOIIEHHAMH”, TaK H B OTHOIUEHHH BOIMOXKHOCTH PaKTHUECKOTO IIPOBEIEHHS
PABIMUHS MCHKLY LIPABAMK U 0Ds3auH0CTAMY “CTOPOH coryatcHus™ 1 “yuact-
HHUKOB", T.K., €CIH YYacTHHKH o0llecTBa 3aK/MI04al0T TAKOH IOFOBOp, TO 3TO
BCCIIA MPOMCXOAKT OO MOBOAY H B CBA3H € OCYUIECTBICHUEM KOHKPETHRIX TIpaB
YUACTHHKOB TAKOTO NpaBocydBeKTHOTO ofpa3oBanud. (OGo3HaueHHas npobiie-
Ma cirep JSHCTBUS CTaTYTOB CEA3aHA ¢ Gonee NIyDOKHMH KOHUENTYaRbHBIMHA
BONPOCAMK OTCUCCTBEHHOIO 3AKOUOAATEILCTRA O X03MicTBeHHLIX o0lIecTRaX,
a MMEeHHO: ¢ MpeobnagaHuem OOLMEro OrpaHHYHTEIBHOTO peXuMa NpaBoBOTo
PETYIHPOBAHHA TaKuX OTHOWEHHH. IlecMoTpa Ha 00mMyH AMCMO3IUTUBHOCTE,
JSKALYH B OCHOBE [aPajJMIMbl IDAMKIAHCKOIO NPABA (4 HOPMBI, PETyJIHpY-
KLUKMC OTHOMIEHUS YHACTHHKOE B XO3sHCTBEHHBIX ofLUCCTBAX, ABISIOTCH Ya-
CTBH IPAXCIAHCKOIO [IPABa), LIPU PeLISHHM ROIIPOCOR [IPABOBOTO pery;IHpoBa-
HUS OTHOIUEHHH YUacTHWEOR ACHCTRYIOIIEE 3AKOHOAATEILCTRO HE JIONTYCKACT
BO3IMOXKHOCTH OTK/IOHEHHA OT YCTaHORNEHHEIX BapHaHTOR OCYIIECTBICHHS
KOHKPETHBIX NMPAB y4acTHHUKOB. OTeYecTBEHHHIH NpaBONOPAAOK € €r0 YeTKOH
OpHeHTalLMed Ha ofuieTeopeTHYeckue 060DUICHHA TPOJOIKACT UCIIBITBIBATE
Ha ceOe NOCNeACTBHA Pa3BHTHA CHCTEMBI MPAM/IAHCKOTO [IPaBa COBETCKOIO IIe-
pHofa: korda QYHKIHOHMPOBAHKE TITAHOROM IKOHOMHKH, 110 CYTH, CBOIHAOCE
K CYIIECTBOBAHNIO TOJIBKO TOCYAAPCTRBEHHBIX IPEANPHATHI, YTO, COOTBETCTBY-
UMM 00pa30M CKA3AI0Ch H HAa TEOPeTHYECKHX MOAX0JAX K NPaBOBOMY pe-
TYIUPORAHHI) ~— OTCYTCTBUC NPHHUUNE YACTHOH SBTOHOMHM M CTpeMJIEHHE
OXBATHTH BCE ACMIEKTRI, JICATENLHOCTH HOPMaMH 3/IMUHHCTPATHRHOLO H TPY/I0-
BOTO 3aKkoHOAaTe IkcTBa. [ToaToMy pasrpaHnuenue chep ACHCTBAA ABYX CTATY-
TOB — JTO, 110 CYTH, ipobieMa onipeAeeHHA TPaHuLL NeHCTRHA lex voluniatis
B cdepe [IpaBOBOrO PEryINPOBAHHA OTHOUICHAH B XO35HCTREHHBIX 00IIlecTRAX.

K.C.benosa
MTY um. A.A. Kysewosa (Mocureg)

IMPOBJIEMBI OCYIHECTBJIEHUWA KOHTPOJA U HAI30OPA
B COEPE BAHKOBCKOW JEATEJIbHOCTH

BaHkoBckas JeATeNBEHOCTE Kak ocoBLIH BH NIPE/INMpUHAMATEILCKOH JIe-
ATETIBHOCTH BBHLY BLIIOANAEMON €K POAH B HALHOHAIBHON 3KOHOMHKE
PecnyGnuky benapych Hy®/12€1Cs B LIOBLIHEHHOM BIUMAIIMH CO CTOPOHDI
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