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XAK 341.98
E.H. MasaHuk
(Benopycckuii rocyapcTBEHHbIA 3KOHOMWUYECKNIA YHUBEPCUTET)

BAbl OPUNCONKUNN B MEXAOYHAPOOHOM TPABE:
KOMMNEKCHbBbIV AHANN3

CraTbsl MOCBSILLIEHA KOMM/IEKCHOMY MCC/ej0BaHUI0 HOPUCAMKLUMM KaK (PYHAAMEHTaSIbHOW M MHOTOrpaHHoi
KaTeropMm MeXgyHapogHoro rnpasa. ABTOP MoAYepKMBAET 0COOYI aKTya/lbHOCTb MpPo6/ieMbl OMnpeaeneHns npenenos
IOPUCAVKUMM B YCNOBUAX [N06aiM3aumMm 1 MHTEHCU(MKALMM  MeXZy HapoAHOro  B3aMMogdeicTBus. B pab6oTe
aHaNM3NPYIOTCA PasiMUHble JOKTPUHAbHbIE NMOAXOAbI K AEMUHULMN «OPUCANKLMS», PACCMATPUBAIOTCA Knaccuyeckue
M COBPEMEHHble K/acCuuKauuy BUAOB HOPUCAUKLMWA. B  3aK/MHOYEHUM CUCTEMATU3MPOBaHbI K/IHOUEBblE BUfbI
IOPUCAMKUMM B MEXZyHapoAHOM npaBe: TeppuTOpUa/ibHAsl, JIMYHas, 9KCTeppUTOpMasibHas U HpUCAUKLNSA
MEeXZYHapoaHbIX OpraHoB. OTMeuYaeTcsi, UTO COBpPEMEHHas CUCTeMa IOPUCAUKLUMIA CTalKMBAETCA C BbI30BaMK,
CBSI3aHHbIMU C KOM/IM3UAMU, @ TaKXKe C TeHAeHLMel K (DOPMUPOBAHUIO HAAHALMOHA/IbHOM I0PUCANKLNM, YTO OTpaXaeT
3BOJIIOLMI0 NMPABOBOIO PEry/IMPOBaHUS B F106a/IM3MPYIOLLLEMCA MUPE.

Kopucaykuma  npeAcTaBiseT  co6o  (hyHAAMEHTa/IbHYH  KaTeropuio
MEX/IyHapoaHOro  MpaBa,  OMPEeAeNsiloUlyt0  MPaBOMOYMS  FOCydapcTB U
MEXYHapoAHbIX OpraHoB. B ycrnoBusix rnobamsaumm U MHTEHCUUKALMN
MHTErpPaLyoHHbIX MPOLIECCOB 3HAYEHWE MPeesoB PUCAVKLMM NPUOGPETAET 0Co6YIo
aKTya/TbHOCTb.
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Mpobnematvka Ae@UHMLMN  «OPUCAUKLMA»  HaXOAUTCA  Ha  CTbIKe
MEXAYHapOAHOro W BHYTPUIOCYAapCTBEHHOrO npaea, YTO NpuAaéT el 0cobyto
aKTYya/lbHOCTb Kak B TEOPEeTUYECKOM, TaK 1 B NPUKIaLHOM acrnekTax MeXxayHapoaHoro
B3aUMOAencTBmA. Takxe, OL4HUM M3 Hanbosiee AUCKYCCUOHHbLIX BOMPOCOB ABNSETCA
BONPOC OnpefeneHns KpUTepueB KnacCUUKauuv HPUCAMKUAA C TOUYKM 3PEeHMS
MeXAyHapoAHO-NPaBOBOW LOKTPUHDI.

TpagMunMoHHO aBTOpPblI NpWU ObpalleHU K Teme KPUCAUKUAM OTMevatoT
HEeOA4HO3HAYHOCTb [OKTPUHA/bHbLIX MOAXOA0B, OTOOpaXKaloLWmx ee COAepXKaHue.
MpenmyLLecTBEHHO HPUCAMKUNA B HAy4YHOW NiTepaType OMNpefensetcs B KayecTBe
MPOsIB/IEHNS CyBepeHMTeTa rocyapcTea u cepbl AeCTBUA roCcyAapCTBEHHOW BacTy
B paMKax onpefeneHHoun tepputopun [1, c. 161-162].

Mo MHeHuto AP. KaloMOBOM HOPUCAMKUMA TOCy[apCTBa BblpaXKaeTcs B
BO3MOXHOCTWN TOCYAapCTBeHHbIX OPraHoB OCYLLIECTBMATbL NPaBOBOE perynnpoBaHue
O6LLECTBEHHbIX OTHOLIEHMA WK obecneymBaTb €ro CO6MOAEHME NOCPeLCTBOM
NPYMeHEeHMA MexaH13Ma rocyAapCTBEHHOI0 NPUHYXaeHus [2, ¢. 317].

O.A. KopkayeBa nuuweT: «O606was pasHble Hay4yHble NOAXOAbl, MOXHO
NPeAIoOKNTb CNeaYOWY0 AePUHNLMIO MOHATUSA <HOPUCAMKUNA»: 3TO AEATENbHOCT,
ocyllecTBnsgeMass  KOMMETEHTHbIM  HOPUCAMKLWOHHbLIM  OpraHoM, MO/HOMOYUA
KOTOPOro 3aKOHOAATeNbHO 3aKpernsieHbl, B ONpeAeneHHON npoLeccyaibHOn opme, ¢
BbIHECEHVEM HOPUCAUKLMOHHOIO akTa, 0043aTeNbHOro K WCMONHEHUIO A8 BCEX
cTopoH» [3, c. 93].

Kak BUAHO W13 BbIWEN3N0XEHHOIO aBTOPbI aKLUEHTUPYIOT BHUMaHWE Ha cgepax
[eACTBUAA TrOoCyfapCTBEHHOM BMacTM Ha ONpPefenieHHOW TeppuTopMKn, MpPaBOBOM
PerynmpoBaHum 1 o0becrnevyeHnn ero Cob/oLeHNs, 0eaTeIbHOCTU HOPUCAUKLNOHHBIX
OpraHoB. Ha 0CHOBe MHeHUWS nuccnefoBaTesiel NpeacTaB/feTcs BO3MOXHbIM Mo/araTs,
YTO HOPUCAUKLMSA HA HAUWOHaIbHOM YPOBHE MpefcTaBiseT Ccobon [encTeus
rocyfapCTBeHHOW BflacTM B paMKax CBOei  TeppuTopuu MO  MpPaBOBOMY
PErynnpoBaHunio, O6EeCneyeHnt0 €ero WUCMOJSIHEHUA, a TakKXe HPUCAUKLNOHHYIO
[eATeNbHOCTb FOCYAapCTBEHHbLIX OpraHoB. B gaHHOM onpefeneHnn NpocnieXXmnsaeTcs
IOPUCANKLMSA TOCYAapcTBa B 3aKOHOAATENbHOM, UCMNOTHUTENIbHOW U Cyie6HOM BETBSX
B1aCTL.

Knaccnukauymsa wopucamkuun, no MHenmto  [O.A.  KopkayeBoi, MOXeT
OCYLLUECTBNATLCA MO PAa3/IMYHbIM KPUTEPUAM: MO OOBLEKTY - TeppuTopuanbHas u
nepcoHasnbHasa; Mo 060beMy - TMOAHAA W OrpaHuWyeHHas; MO COAEPXaHUID -
npegnucoiBarollan,  cyfgebHasd, npuHyauTenbHas  (MCMofHWTENbHas).  ABTOP
npeasaraeT KnaccuuumpoBatb HOPUCAMKUNIO Ha CyLebHYH0 W BHecyaeOHyt0, rae
CyAebHas ropuUCAMKUNA NOAPa3LenseTcs Ha KOHCTUTYLMOHHYI0, aAMUHUCTPATUBHY!O,
rPaXXAaHCKYH, Yro/loBHYHO 1 apbuTpaxHyto [3, ¢. 95].

C.O0. UYepHnyeHKO npeafiaraeT MHOTFOKPUTEPUANIbHYHO — Knaccugumkauuio
rocyfapCTBeHHON topucamkumn. 1o ee MHEHUIO, OHa MoApasfensercd: Ha
3aKOHOAATeNlbHYl0 U WUCMONHUTENbHYIO; no  NpuUHUUNaMm (KpuTepuam)
(TeppuTOpUANbHBIA, JIMYHBIA  aKTUBHBIA, JINYHLIA MAaCCUBHbIA, OXPaHUTENbHbINA,
YHVBepCa/ibHbIi1), KOTOpbIe ABNAIOTCA eé OCHOBOMW, a He NpeAesioM; rno oTpacnsamM npasa
(yronoBHas, rpaxkjaHckas, agMUHUCTPATMBHAA); HA MNOSIHYHD U OrpaHUYEeHHYH0; Ha
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MaTepuasibHyo " npoLeccyanbHyto; Ha TEpPUTOPUAIbHYIO "
aKcTpareppuTopuanbHyto [4].

Tak, E.FO. ApxunoB.a, BblendeT Ha MeXAyHapo4HOM YPOBHE CriefytoLlme Buapl
IOPUCAMKLMIA: 1) TeppUTOPUASIbHYIO FOPUCAUKLMIO - OMpefesieHne TeppuTopun 1mbo
006beKTa, Ha KOTOpble pacnpocTpaHsAeTcsa CyBepeHHas BflaCTb COOTBETCTBYHOLLENO
rocyfapcrea; 2) napajiefisHyt0 HPUCAMKUNIO, Te. MNpeaynpexneHve COBepLUeHus
MEXAYHapOAHbIX MNPeCcTYnJeHNin 1 npoBefeHWe COOTBETCTBYHOWMX YrO/IOBHO-
npoueccyasibHbIX AeACTBUIA KaK KOMMETEHTHLIMWN MeXAYHapOLHbIMWU OpraHaMu, Tak v
opraHamu rocyfapcTs B COOTBETCTBUW C NPUHLMNOM LeACTBUSA YrofI0BHOrO 3aKOHa B
MPOCTPaHCTBE M MO Kpyry nuuy; 3) 00a3aTefIbHYH0 HOPUCAMKUMIO - KakK YEeTKO
YCTaHOBJ/IEHHbIA KOMIMIEKC MOSTHOMOYNIA MeXAYHapoLHOro opraHa no pacCMOTPEHUIO
N paspeLleHnto Crnopos, MepefaHHbIX eMy Ha OCHOBaHMM 0653aTefibCTB CMopALmnX
CTOPOH; 4) HaLMOHa/IbHYO HOPUCAMKLMIO KaK KOMIMIEKC NOTHOMOYMIA TOFO UM UHOTO
rocyfapctesa B OTHOLUEHWW CBOMX rpaxAaH, HaxO4AWMXCA BHE ero Tepputopuu,
HanpuMep B OTKPbITOM MOPe, KOCMWUYECKOM MPOCTPaHCTBe, U [aXe Ha Tepputopuu
MHOrOo rocyfgapcraa (C HeKOTopbIMM Orosopkamu) [5, ¢ 14-15].

FO.C. PomawieB n [.B. ®deTuLLeB 0TMeYalOT, YTO COr/IaCHO MeXXAyHapoaHOMY
00blyalo, NOATBEPXKAEHHOMY BO MHOTMX MeXAYHapOLHbIX AOroBopax, HOPUCAMKLNA
HE MOXXET OCYLLLeCTB/IATLCA HAa TEPPUTOPUN MHOCTPAHHOIO rocyapcTea. B npoTnBHOM
c/flydyae 3TO MPOTUBOPEYUSIO Obl OCHOBHLIM MPUHLMNAM MeXAyHapoLHOro mnpasa.
OfHaKo 06CTOATENILCTBOM, WMCK/IHOYAKOWMM MPOTMBOMPABHOCTL B TaKUX Cly4asx,
ABNSAETCA COrfacMe WHOCTPAHHOMW CTOPOHbI HAa OCYLLeCTB/IEHWE  OTAe/bHbIX
UCMOMHUTENbHBIX [ENCTBUIA B paMKaxX OCYLLEeCTB/IEHUS HOPUCAMKUUWA B npegenax
CBOEW TeppuTopuun. Takoe corfacve MOXeT ObiTb MOMYy4YeHO B culy 0653aTenbCTs,
BbITEKAKOLNX U3 MEXAYHAapPOAHOro [LOroBopa WM MHbIX AOTOBOPEHHOCTEW Mexay
rocygapcteamu. K [aHHbIM 06CTOATE/NIbCTBAM TaKXXe MOXXHO OTHECTM COCTOSIHWE
KparHein Heo6X04MMOCTM 1 psAS, APYTMX 06CTOATENbCTB, NPeAYCMOTPEHHBIX HOPMaMK
06LLEero MexxayHapoLHOro npasa [6, c. 41].

A.A. CamapuH OTMeYaeT, YTo IKCTeppuTopranbHoe AeCTBME NPaBOBbIX HOPM
Y)Ke He CUMTAeTCA YeM-TO WCKNHUUTENIbHbIM. JKCTeppuUTopuanbHoe [AeicTBue
FOPUANYECKNX HOPM - MOJIMCTPYKTYPHOE, MHOrOYpPOBHEBOR, NOMUMYHKLMOHABHOE,
AMHAMUYHOE, MEXOTpac/eBoe AB/IEHME, 3aBUCALLEE OT MEXAYHapOLHOW NOAUTUKMN U
NLEO0NIOTMYECKMX CTpaTerMin B pPasBUTUM MEXIOCYAapCTBEHHbIX OTHOLUEHWUA. B
YCNOBUAX rn06ann3aunm 3KCTeppUTOpUaIbHOe [AeWACTBUE  HOPULNYECKUX HOPM
BbICTYMaeT Ba>KHOW COCTaB/IAOLWEN B3aMMOLENCTBUA MPaBOBbLIX CUCTEM Mupa [7, C
115]. Takxe, N0 ero MHEHWUIO, TeNEePb IKCTEPPUTOPUASIbHAA FOPUCAMKLNA - 3TO eLle 1
IOPUAMYECKME HOPMbl HaArocyLapCTBEHHOro, TpaHCHALMOHANbHOIO 3HayeHus [7, C
117].

C TOUKM 3peHns MexAyHapoAHOro npasa PUCANKLMA 03HAYaeT BO3MOXXHOCTb
rocyfiapcrea pacnpocTpaHaTb AeNCTBME CBOEr0 HaLMOHaIbHOIo 3aKOHOAATeNbCTBA Ha
COObLITUA N UL, BHe ero Tepputopun. BaXKHbIM acrnekTtom SBNASETCA COOTHOLUeHue
MEXAYHapOAHON W HaUWOHaNbHON topucaukumMn. B [OOKTpUHE OTMevaeTcs, 4To
HauMOHanbHaa OPUCAUKUMA  HanpasfieHa Ha o06ecneyeHve HauMOHaNIbLHOroO
NpaBonopsaiKa B paMmkax KOHKPETHOro rocyfapcrtsa, a MexAyHapoaHas topucauKLnA
perynupyet [LedTeNbHOCTb CTOPOH B rn106a/bHOM Macwitabe. Kaxjoe rocyfapcrso
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MMeeT MpaBo OMpefeNnsaTb CBOUM MeXayHapoAHble 06s3aTensctsa M MPUHUMATD
BHYTPEHHME 3aKOHbl, KOTOpble MOryT 3aTpyAaHATb enforcement MeXayHapoAgHOro
npasa.

B mMeXayHapoLHO-NPaBOBbIX aKTax MOXHO BbIAEINTbL TPY OCHOBHbIX Noaxoja K
NMOHUMaHWIO opUCANKLMU. TMepBbIii NOAXO0L CBSA3aH C pacnpocTpaHeHVEM CyBepPEHHOM
B/1aCTV rocyfapcTBa Ha OnpeaesieHHble TEPPUTOPUN NN 00BEKTBI, HAXOAALLMECH 3a
npefenaMmy HaumoHaslbHOM TepputopuKn. Tak, n. b) cT. 56 KoHBeHumss OOH o
MOPCKOMY npaBy 1982 rofja ycTaHaB/IMBaeT, 4YTO NPUOPEXXHOe rocyfapcTBo B
NCK/IOUNTENIbHOM 9KOHOMMYECKOW 30He VMEET: HOPUCAUKLMIO, NMPeayCMOTPEHHYIO B
COOTBETCTBYHOLLMX MOMOXKEHUAX HaCTOsLLEen KOHBEHLUMW, B OTHOLLEHWUN: i) CO34aHusA
N UCMO/Mb30BaHNA UCKYCCTBEHHbIX OCTPOBOB, YCTAHOBOK U COOPY>KEHWIA; i) MOPCKMNX
Hay4HbIX UCCef0BaHWNIA; iii) 3aMTbl U COXPaHEHNS MOPCKOM cpeabl.

BTopoir nogxof npegnonaraeT MpUHATME Mep MO NPOTUBOAENCTBUIO
TPaHCHaUMOHA/IbHBLIM  NPECTYMJ/IEHUAM, BK/HOYaA KPUMUHaANN3aUMIO  JeAHUA U
NpoBeAeHNe  YrosIoBHO-MPOLECCyas/ibHbIX  [eACTBUA  KOMMETEHTHLIMW — OpraHamm
rocygapcte (Hanpumep, KoHBeHUMA Mo 60pbbe C  HE3aKOHHbIMU  aKTamw,
Hanpas/ieHHbIMW NPOTMB 6€30MacHOCTU rpaXkaaHCKo aBnaumm 1971 roga).

TpeTuin NoAX0[, pacCMaTpPUBAET HPUCANKLMIO KaK KOMIM/IEKC MPOLEecCyasibHbIX
MEPONPUATUA, BXOAALWMX B KOMMETEHLMIO MEXAYHapPOAHbIX CyAebHbIX OpraHoB (K
npumepy, Pumcknii ctaTyT MexayHapogHoro yrosioBHoro cyga 1998 roga). B
COBPEMEHHOM MeXayHapoAHOM Yro/ioBHOM MpaBe HPUCANKUUA - 3TO He MNpPOCTO
abCTpaKTHOE MpaBo Cyfa Ha pacCMOTPeHWe Aena, a AeTaslbHO perfiaMeHTUPOBaHHbIN
npoLecc, COCTOALLMIA 13 NOC/ef0BaTe/IbHbIX CTaauiA NPU COB0AEHNN HEOOXOAUMbIX
YC/I0BWIA, KOTOPbIE Cy[ 06513aH CO6/1HOCTN, YTOObI €r0 FOPUCANKLUMSA Gblia NErMTUMHOIA.

Ha oOCHOBaHMM W3M0XXEHHOI0 MpPeACTaB/AAETCA BO3MOXXHbIM  BbIAe/UTb
C/efytoLLme OCHOBHbIE BUAbI FOPUCAMKLMIA B MEXAYHAPOAHOM MpaBe:

1 TeppuTopurasibHas HOPUCANKLUMSA npeLycMmaTpuBaeT BO3MOXXHOCTb
OCYLLECTB/IEHUSI CYBEPEHHOW BfacTV Kak Ha COOCTBEHHOW TeppuTopun (rosHas
FOPUCAMKLNSA) TaK 1 B OTAE/bHBIX C/lyyasix 3a ee npefenamu (Lienesas orpaHUyeHHas).
MMeeT ncktoyeHns, cBs3aHHbIe C UMMYHUTETaMW.

2. JInyHasa ropucanKkumsa - 3To NMpaBo rocyfapcTsa NPUMEHATH CBOU 3aKOHbI K
COGCTBEHHbIM rpadkaaHam, rae 6bl OHM HU Haxo4W/INUCb, OCHOBbLIBasiCb Ha NPaBOBOWA
CBA3N MEXAY HUMMU.

3. OKCTeppuUTOpUaibHasA  IOPUCANKLUMA  MNpeAnonaraeT  pacnpocTpaHeHue
NnpaBOBbIX HOPM TroOCyJapCTBa Ha [esAHWsA, COBEPLUEHHbIE BHe MpeaenoB 3TOrO
rocygapcrsa.

4. FOpuUCAMKUMA  MeXAYHapOAHbIX  OpraHoB B COOTBETCTBMN  C
MeXyHapOoAHbIMW [OroBOpamMu.

CucteMa HOPUCOUKUMIA B MEXAyHapo4HOM MpaBe MpeacTaBsieT  Cco6oi
C/NIOXHbIA MexaHu3M, KOTOpbli B ueasie [O/DKEH 06ecrneyumBaTb Kak 3(DEKTUBHOE
noAaep>kaHne MMPOBOro MPaBOMOPSALKA, TaK N YBaXKEHME CYBepPeHUTETa OTAE/bHbIX
rocygapcts. OpfHako Ha nNPaKTUKe OH MOXeT CTa/IKMBaTbCA C  KO/U/IM3MAMMN
FOPUCONKLMIA. 3TO CBSA3AHO C AeATe/IbHOCTbHO MeX/AYHapOHbIX CYA0B U TPUbyHas10B,
a TaKke ¢ pasBUTVEM HaAHaLMOHa/IbHbIX MPaBOBbIX CUCTEM.
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YAK 342.9
O.A. Maneu,
(MocTosHHasA komuccua CoseTa Pecnybnmkn HaunoHansHoro cobpanus Pecnybnmku benapycb no
o6pasoBaHuio, Hayke, KynbTYype ¥ counanbHOMY pas3suTHio)

K BOMPOCY OB OCBOBOXXJEHNW CYBEBEKTOB XO3ACTBOBAHMA
OoT ADMNHUNCTPATWBHOI O B3bICKAHUA

B npegcTasneHHOM MaTepuane aBTOP OCYLECTBASeT aHann3 akTyalbHbIX Mpo6neM OCBOGOMKAEHWS OT
afAMUHUCTPATMBHOIO B3bICKAHWS Cy6beKTOB XO3SWCTBOBAHWS MO OCHOBAHWAM, MpPeayCMOTPEHHbIM — YKas3om
MpesngeHTa Pecny6nuku bBenapycb «O NOpsAKe OCBOGOXKAEHUS  HOPUAMYECKUX AL, W UHAWBMAYAbHbBIX

npegnpyHuMaTeneid 0T aagMUHUCTPATMUBHbIX B3bICKaHWA WM ynnaThl neHel» oT 23 wons 2015 r. Ne 340 (C n3meH, U
[ONONH.).

B maTepuane 060CHOBbIBAO T CSA npeanno>kKeHnsa O COBEPLUEHCTBOBaHUN 3aKOHOAATENbCTBA, PErYNMPYHOLETro
paccMaTpnBaeMbie NPaBOOTHOLLIEHNSA.

B cootBeTCcTBUM C [M0N0XKEHMEM O NMOPSAAKE OCBOOOXKAEHMUA HOPULANYECKUX NNL,
N UHOMBUAYaNbHbBIX NPeanpuHMMaTeNneid 0T agMUHUCTPATUBHbIX B3bICKaHWI U yNaThl
neHen, YTBepPXAeHHOro Ykasom [pesngeHTa Pecny6nunkn Benapycb Ne 340,
IOpUAMYeCKe uua M MHAMBUAYaNbHble  NpPefnpuHUMaTenn  Moryt  ObITb
OCBOOOX[AEHbl OT aAMWHWUCTPATUMBHbLIX B3bICKaHWA 3a Cnefylowme COoCTaBbl
MpaBOHapPYLLEHWNA:

B 06/1aCTV (DMHAHCOB, PbIHKA LeHHbIX Bymar 1 6aHKOBCKOMN feATenibHOCTH (/.
12 KoAI);

B 06/1aCTN NpeanpuHUMAaTeNIbCKor aesTenbHocTy (rn. 13 KoA);

NPOTUB NopsAaKa HanoroobnoxeHus (rn. 14 KoAll);
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