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Abstract. The article presents the study results of functioning of the Belarusian legal system on the legal map of the
world and its interaction with the legal systems of the continental law family. The main national legal reality components most
actively communicating with foreign systemic formations — sources and law system, normative component and national type
of legal consciousness — are analyzed. Proposals on the reception of foreign legal experience of French and Scandinavian legal
models are made. It is proposed to improve the national law system by updating the administrative law branch according
to the French model and judicial practice by the reception of the relevant components of the Scandinavian justice model. The
Belarusian-type character of legal consciousness is analyzed separately from the viewpoint of its historical integration by
different-type elements of legal cultures, which determines the ability of the Belarusian legal system to qualitatively interact
with the legal systems of various law families. The “legal diplomacy” concept is introduced. It implies a new approach in the
methodology of legal reception instead of implementation of “legal expansion” of foreign norms and institutions of law into
other legal cultures. Proposals are made to include the provisions on the principles and mechanism of legal reception, as well
as the rules determining a new quality of national legal consciousness by activating legal propaganda forms into the draft
Concept of Legal Policy of the Republic of Belarus and in the draft Law of the Republic of Belarus “On Civil Society”.
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A. B. Eropos

Benopyccruii cocyoapcmeennblil SKoHOMuYeckull yrusepcumem, Munck, Pecnybnuxa Beaapyce

COBPEMEHHA I TUIIOJIOT A 51 BEJIOPYCCKOM IIPABOBOIM CUCTEMBI
HA IOPUJUYECKOM KAPTE MUPA

(Ilpeocmasneno unenom-xkoppecnonoenmom I. A. Bacunesuuem)

AnHoTanus. [IpencraBieHs! pe3ynbTaTsl HCCIe0BaHNS (DYHKIIHOHUPOBAHUS OEIOPYCCKOI TPaBOBOH CHCTEMBI Ha IOPH-
JIMUECKOH KapTe MUpa U €€ B3aMMOJEHCTBUS C IPAaBOBBIMU CUCTEMaMU KOHTMHEHTAIbHON CEMbH ITpaBa. [IpoaHanu3nupoBaHbl
OCHOBHBIE KOMITOHEHTHI HAI[HOHAJIBHOM MPAaBOBO JEHCTBUTEIBHOCTH, HAaN0OJIee aKTUBHO KOHTAKTHPYIOIIHE C 3apyOeiKHbI-
MH CHCTEMHBIMH 00pa30BaHUSIMH — HCTOYHHUKH M CHCTEMa IpaBa, HOPMAaTHBHBIH KOMIOHEHT ¥ HAI[HOHAJIBHBIN THII IPaBO-
co3HaHusA. BHOCATCS MpeIoxKeH s M0 OCYIIECTBICHHUIO PEIEHIINY HHOCTPAHHOTO IIPABOBOTO OMBITA OT (PPAHITY3CKON U CKaH-
JUMHABCKON MpaBoBbIX Moaenel. [IpennaraeTcsa ycoBepIIeHCTBOBATh HAIIMOHATIBHYIO CHCTEMY IpaBa IyTeM aKTyalu3aluu
OTpaciu aJMHHUCTPATHBHOTO MpaBa 1o o0pasiy (ppaHIly3cKoll MOAENH, a CyleOHYI0 IPAKTUKY ITyTEeM PELENIMH COOTBET-
CTBYIOIINX KOMIOHEHTOB CKAaHAMHABCKOI Mojenu mpaBocyaus. OTAeNbHO aHAIH3UPYETCsS XapakTep OeIopycCKOro THIa
MPABOCO3HAHUA C TOYKHU 3PEHHS €ro HCTOPUIECKONH MHTETPHPOBAHHOCTH 3JIEMEHTAMHU Pa3HBIX THUIOB NPABOBBIX KYNBTYD,
4TO OIpeJeNseT CIOCOOHOCTh OeI0pYCCKOi TPAaBOBOI CUCTEMBI K KAY€CTBEHHOMY B3aMMOAEIHCTBHIO C IIPABOBBIMU CHCTEMa-
MU Pa3IMYHbIX ceMeil paBa. BBOOUTCS MOHATHE «IIPaBOBOH IUIIIIOMATHM», IPEANOIAraoleil HOBbIN OAXO0A B METOI0JI0-
TUH TIPaBOBOH PELENIINHU, BMECTO OCYIIECTBICHUS «IIPAaBOBON HKCIIAHCHUU» 3apyOeKHBIX HOPM U MHCTUTYTOB IIpaBa B ApY-
THE TPaBOBbIE KYIbTyphl. BHOCATCA MpeniokeHns O BKIIOYEHUH B MpoekT KoHnenuuu npaBoBoi nmoauTuku PecrmyOnukn
benapych 1 B nmpoekt 3akona Peciy6nuku benapych «O rpakJjaHCKOM OOIIECTBE» IMOJIOKEHUI OTHOCUTEIBHO IPUHIIUIIOB
U MeXaHH3Ma IPaBOBOH peLeniuy, a TakKe 0 pa3padoTKe HOPM, ONPEJEISIONIMX HOBOES Ka4eCTBO HAI[HOHAJIBHOIO MIPaBO-
CO3HAHUS 33 CUET aKTUBU3AINH (OPM IIPaBOBOM MPOIATaH/bL.

KuroueBblie cj10Ba: paBoBas CUCTEMa, IPABOBas PELICIIU, CUCTEMA IIPaBa, IPaBOCO3HAHUE, CPABHUTEIBHOE IIPABOBE-
JICHHE
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mupa / A. B. Eropos // Jloks. Ham. akaza. Hayk benmapycu. — 2023. — T. 67, Ne 2. — C. 163—-167. https://doi.org/10.29235/1561-
8323-2023-67-2-163-167

Introduction. The Belarusian legal system is considered within the framework of the Romano-Ger-
manic legal family [1, p. 276]. The sources and the system of Belarusian law are recognized as tradition-
al markers for assessing the continental nature of the legal traditions of Belarus. It is noted that the main
source of the Belarusian law is the legislation; the system of law is represented by traditional for the
Romano-Germanic legal family branches of constitutional, administrative, civil, criminal law, etc. The
norm of Belarusian law is abstract, designed for application in typical social situations. In fact, the for-
mal attributes of the Belarusian legal system are being evaluated, while the content of this systemic
macro-element implies the presence of not only external attributes in the form of structural organization
of law norms in a branch, forms of expression of state will, but also ideological components that together
represent the national legal system. The latter include: national type of legal consciousness, as well as
traditions of formation and functioning of the rules of conduct in a given social environment. Together
with the formal characteristics of Belarusian law (its structure and sources), the ideological components
form an integral legal system of the Republic of Belarus. Such approach is especially important for de-
termining the place of the legal system of Belarus on the legal map of the world, the nature of interaction
of the national systemic component with other legal systems, as well as for the practice of legal reception.

The issues of legal typology have received much attention in the legal literature. However, mainly the
research works in this field concerned the typology of law, and in particular the analysis of historical types
of state and law [2]. This approach was due to factors of ideological nature. Even comparative jurispru-
dence was seen as a contrasting study of different types of state and law — bourgeois and socialist. In this
research chain, the possibility of any reception of foreign norms and even more so of legal institutions was
excluded. The maximum permissible limit of the comparative study of foreign legal systems consisted in
a descriptive comparison of foreign legal institutions, which was the focus of the main research works
of comparative nature [3; 4]. The situation changed after the collapse of the Soviet legal system. The newly
formed states began to determine their place on the political map of the world, to build an algorithm of in-
teraction with other subjects of the international system. Accordingly, the national legal systems of the
newly formed states were the first components, requiring determining their place on the legal map of the
world. The Republic of Belarus has not become an exception to this rule. After the adoption of the Declara-
tion “On the State Sovereignty of the Belarusian Soviet Socialist Republic” by the Supreme Soviet of the
BSSR in 1990, a new stage of formation of the national legal system began. On August 25, 1991, it was
decided to give the Declaration on State Sovereignty the status of a constitutional statute [5].

Main part. The typological characterization of the Belarusian legal system implies the determina-
tion of the place and the functional role of this national formation on the legal map of the world. It is not
enough simply to state the fact of adherence, in particular, of Belarusian law, to the traditions of a partic-
ular legal family — Romano-Germanic, Anglo-American or religious-communal. It is necessary to es-
tablish the nature of connections of the legal system of Belarus with other components of the legal
world. This makes it possible to form a model of relations of the national legal organism with systemic
formations of other nature in order to improve the quality of functioning of the legal system of the Re-
public of Belarus and its structural components: the law as a set of norms, lawmaking, law enforcement
and legal consciousness, developed in the Belarusian society. It is necessary to note that this approach is
peculiar to any national-legal organism. Let us dwell on the peculiarities of the domestic model of rela-
tions with legal formations of other countries and nations.

The formal-legal community in the form of a legal family, which unites a particular related group
of legal systems, is internally heterogeneous. For example, the French and German legal systems funda-
mentally differ from each other both in terms of formal features, in particular regarding the legal force
of the sources of law, the structure of branches of law, and in the nature of the essential features of law
enforcement and law-making properties. Thus, in France, the role of sources of law issued by the gov-
ernment (ordiances) is rather high; Germany rejects the practice of issuing decrees-laws by the executive
power; the structure of private law in France and Germany is not homogeneous, due to the presence
of the “General part” in the German system of law. An even greater divergence is present in the field
of judicial practice: in France, judicial practice is more important than in Germany, where German pro-
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fessors have “the most honorable positions” before “eminent judges” in France [6, p. 62]. As a result, we
can conclude that the functioning of the Romano-Germanic legal community is carried out in two direc-
tions — according to the French and German variants.

The analysis of the Belarusian legal system shows its “French” orientation in the legal development,
as evidenced by the following facts.

Firstly, the so-called “regulatory” forms, i. e. acts issued by executive-administrative bodies, have
found their place in the system of sources of Belarusian law. Until recently, the President of the Republic
of Belarus was vested wide rule-making powers. He had the right to issue normative decrees and edicts,
the legal force of which under certain conditions exceeded that of statutes. And though the new version
of the Belarusian Constitution significantly narrowed the practice of the edition of these acts, the decrees
and orders of the President have a compulsory force on the whole territory of the Republic of Belarus
(part 2 of article 85) [7].

In terms of typology of the system of sources of Belarusian law and possible reception of the French
practice of application of law sources, it is necessary to pay attention to the hierarchy of sources of French
law, their internal system organization, which may be useful especially for the so-called “bylaw
rule-making” of Belarusian governmental bodies. It is no secret that the main problem of national law
enforcement is the ratio of “executive and administrative” acts in terms of legal force and the volume
of regulated relations. The regulatory defect of Belarusian law enforcement practice consists in the pres-
ence of a mass of contradictions between “by-laws” of different levels, and often in the absence of the
necessary legal norm, when it is required to apply the analogy of law or analogy of law, which is not
always successfully handled by law enforcement bodies.

Secondly, in the system of the Belarusian law along with the traditional branches of public law there is
such an important element as administrative law, which occupies an authoritative position in the French
system of law as well. Many Romano-Germanic legal systems and even some Anglo-Saxon systems follow
the French model of administrative law. The Belarusian practice of creating and implementing administra-
tive norms is rich too. Suffice it to mention the fact that at the initiative of the President of the Republic
of Belarus in 2021 two “administrative” codes were revised and improved — the Code of Administrative
Offences and the Procedural-Executive Code of Administrative Offences. It is also necessary to note the fact
that administrative norms of procedural nature are not contained in many national systems of continental law.

In this regard, it seems appropriate to return to the issue of functioning and an independent link
of administrative justice in Belarus. For this purpose, it is necessary to implement a number of legal
borrowings of normative and doctrinal order from the French legal model of administrative justice. Of par-
ticular interest for a preliminary comparative study will be the practice of the French Council of State as
the highest judicial instance in administrative cases. According to authoritative experts, everything that
has been created by this body is “admirable” [8, p. 62].

The typological features are also characteristic of the Belarusian norm of law, which by its nature is
Romano-Germanic, but has a number of characteristic features that make it similar not only to French
law, but also to the normative traditions of another group of legal systems, namely the Scandinavian one.
This group includes the legal systems of Sweden, Norway, Denmark, Iceland and Finland. The specific
features of the “Scandinavian nature” of the Belarusian legal norm consist in the degree of specification
of the rules of regulation of social relations, which goes beyond the limits of continental traditions. Be-
larusian legal norms are more causal than the Romano-Germanic regulatory rules. This circumstance
brings the judicial systems of our countries closer. Thus, Swedish courts are called to follow the deci-
sions of higher judicial bodies strictly. First of all, it is the decisions of the Supreme Court of Sweden.
The Belarusian court system follows the same practice. Moreover, the Law of the Republic of Belarus
“On normative legal acts” provides an independent source of law in the form of normative legal acts
of the Supreme Court (Article 17) [9]. Such practice is not characteristic of continental countries, which
remain on the position of the so-called parliamentary rulemaking.

The Scandinavian legal rules have never been characterized as rules with a high level of generaliza-
tion. On the contrary, the courts have tried to contain the processes of generalization of typical life situ-
ations requiring legal solutions. In this respect, the Scandinavian legal systems have become increasingly
close to the common law system. Neither the Napoleonic Code, modeled on the French Civil Code draft-
ed in 1826, nor the German pandering tradition of law, originally taught to virtually all Swedish profes-
sors, took root in the Nordic countries at the time.
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Belarusian traditions of the casualization of legal norms are similar to Scandinavian tendencies. The
adopted Belarusian codes are immediately concretized by a whole mass of normative acts adopted by
government bodies and the President of the Republic of Belarus. Doctrinally, there is also no rigid dis-
tinction between the public and private branches of law. Quite a lot of public norms are present in the
sphere of private law regulation. In addition, the point here is not in the nature of the political regime, as
some apologists claim, but in the traditions established by Scandinavian traditions due to a number
of historical reasons and geographical proximity of our countries and peoples.

A fundamental element in the typological characteristics of the Belarusian legal system is the type
of national legal consciousness. It is necessary to note that this phenomenon is not given a significant
place on the pages of the Belarusian legal literature. At the same time, legal consciousness that is differ-
entiated into legal ideology and legal psychology has a determining meaning for interaction of the na-
tional legal system of Belarus with other systemic units of the legal community. The peculiarity of the
Belarusian national legal consciousness is its “legal cosmopolitanism”. Raised in the spirit of integration
interaction of different types of legal cultures, the national legal consciousness is able to perceive ele-
ments of different legal systems — from continental to religious and communal ones. The legal ideology
of the Belarusian state is aimed at forming its own normative components at the expense of legal recep-
tion. This is confirmed by the development of the Concept of Legal Policy of the Republic of Belarus,
where the questions of legal borrowing of the world’s progressive experience in the regulation of rela-
tions have found their worthy place. The legal system of Belarus has never rejected the positive legal
experience of neighboring countries. We are talking not only about the Russian Federation, but also
about European countries and their legal systems, with which Belarus has built historical ties. Unfortu-
nately, modern expansion, including legal traditions, does not contribute to the evolutionary develop-
ment of our legal systems. A more acceptable practice would be the intellectual implementation of ele-
ments of the legal cultures of Western countries, rather than the imposed rhetoric of imitation of the
legal institutions of the West. Moreover, the stronger the legal expansion will affect the component
of legal ideology, the greater the rejection is expected at the level of legal psychology. In this situation,
we need to talk about “legal diplomacy”, which implies primarily the unification of views on legal insti-
tutions and legal traditions, rather than the unification of legal institutions themselves, about which the
bearers of national legal culture often have a rather poor understanding.

The methodological basis of the system interaction of national legal cultures can be the “General
theory of law” as a component of doctrinal formation of views on the legal matter of different countries.
Belarusian subjects of legal consciousness are used to limited perception of the nature of legal reality,
namely from the position of their own practice. For example, the theory of law sources is perceived, as
a hierarchy of only normative forms of expression of the state will; the understanding of law is limited
mainly by normative regulations without taking into account traditions, etc. At the same time, the legal
reality is much richer and it needs to be perceived with a broad outlook, which is formed by studying the
legal systems of other countries. “The General Theory of Law” just aims at learning the manifestation of
various forms of normative expression in different social conditions. Introduction of the course “General
Law Theory” will allow the formation of the Belarusian legal elite, affecting the main component of the
national legal consciousness — legal ideology.

As for the formation of the everyday level of legal consciousness, here it is also necessary to build an
algorithm of actions that meets the requirements of “legal propaganda”. The difference of this form
of influence on public consciousness is that legal propaganda presupposes the use of active forms of in-
fluence on the formation of legal psychology and legal ideology. In this sense, it is quite acceptable to
include in the Draft of the Law of the Republic of Belarus “On civil society” the forms and methods
of active legal information of Belarusian society, including about foreign and international law. Legal
propaganda is not perceived negatively, but is just an active form of educating the population about the
legal culture. The main condition for the implementation of this form is the absence of limited percep-
tion of the legal palette of life of other countries and peoples. In this respect, our foreign partners should
also show themselves, who perceive the legal system of the Republic of Belarus not as a hostile compo-
nent of the legal reality, but as an evolving organism of the legal life of society, capable of understanding
and perceiving the legal experience of life of neighboring countries and peoples.

Conclusion. Thus, the Belarusian legal system, while remaining in the position of the continental
legal family, includes components and traditions of different groups of the Romano-Germanic legal
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community, namely French and Scandinavian models, functioning within the same family of law. At
that, the national legal system borrows formal features from French practice, such as sources and the
system of law, and from the Scandinavian legal group — receives doctrinal components in the form
of normative originality of national law and the features of judicial law enforcement. The legal con-
sciousness of the Belarusian society is formed quite autonomously, experiencing the experience of legal
interaction with many legal systems, including those belonging to different legal families.

Typological characteristics of the Belarusian legal system reveal the following integration peculiari-
ties of interaction of the national legal organism with other legal systems.

1. As for the sources of Belarusian law, it is necessary to conduct a conceptual revision to improve
the quality of the systemic interaction between the acts of different legal force issued by the legislative
and executive powers. It is necessary to expand the doctrinal basis for the use of analogy of law and
analogy of law. The relevant legal experience should be studied and, if necessary, borrowed from the
French legal model.

2. The system of branches of Belarusian law needs doctrinal reform, whereby the branch of adminis-
trative law must find its proper place, based on the prevailing conditions and traditions of national legal
regulation. It is necessary to eliminate the excessive presence of administrative norms in the branches
of private law, and strengthen the law-enforcement status of administrative relations by recreating the
system of administrative justice. French legal experience will also play a positive role in this regard.

3. The typological peculiarities of the Belarusian legal norm show its causal nature as compared to
the general continental traditions. This circumstance must be taken into account in the implementation
of the so-called “by-law rulemaking”, which should not violate the systemic balance of the application
of existing codified acts of greater legal force. The practice of “current legislation” is developed in the
Scandinavian group of legal systems, which is also subject to study and possible adoption.

4. In the formation of national type of legal consciousness, building new methodological approaches
of influence, especially on the legal psychology of its bearers, it is necessary to expand the scope of legal
propaganda as an active form of influence of legal elites, as a rule, the carriers of legal ideology, on the
subjects of legal psychology. For this purpose, it is necessary to expand the content of the draft Law
of the Republic of Belarus “On civil society” with components of education of the legal culture of the
Belarusian society.

5. In order to train specialists in the field of interaction of the legal system of the Republic of Belarus
with the legal systems of other countries it is necessary to strengthen the comparative training of legal
personnel through the expansion of teaching disciplines that familiarize with the content of foreign law.
The above conclusions are conceptual, but not exhaustive, about the functioning of the Belarusian le-
gal system on the legal map of the world. The real practice of systemic integration is much richer than
doctrinal proposals, which should generalize, supplement, but not hinder the development of models of
integration interaction of countries and peoples.
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