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OCOBEHHOCTH PA3BUTHUA ITPABOBOI'O PET'YJIMPOBAHUA
WMYIIECTBEHHBIX OTHOIIEHU CYIIPYT'OB B
HEJAPYKECTBEHHbBIX CTPAHAX HA ITPUMEPE COEJUHEHHBIX
IITATOB AMEPUKH

II. A. ZKuxkun

Cankr-IleTepOyprckuil yHUBEPCUTET TEXHOJIOTUI YIIPABIECHUS U SKOHOMUKH

A.B. Ky3pmMuH

Cankr-IleTepOyprckuii yHUBEpCUTET TEXHOJIOTUH YIIPABIEHUS U IKOHOMUKH,
KaHIUIAT FOPUINYECKUX HAYK, JOLIECHT

Annomayus. B crarbe paccMaTpuBaroTCst 0COOEHHOCTH Pa3BUTHS TPABOBOTO
pEryaupoBaHUsT HMYLIECTBEHHBIX OTHOUIEHWW CyNpyroB Ha MpPUMEPE
3aKOHOAATENIbHBIX HM3MEHEHUI B OJHOM U3 HEAPYKCCTBEHHBIX CTPAH.
Ananuszupys npousomenmue B CIHIA B cepenune XIX Beka M3MEHEHUS B
CUCTEME OOIIero mpaBa B CBA3M C NPHUHATHEM HOPM 3aKOHOJIATEJIbCTBA,
PErYIUPYIOMMNX HMYIIECTBEHHBIE OTHOIIEHUSI CYNPYTOB, aBTOP BBICKA3bIBACT
MPEANONIOKEHUE O TOM, YTO JIOMOJHUTEILHOE IIPaBOBOE PEryIUPOBAHUE
UMYIIECTBEHHBIX MpaB CyNpyrd, TOCJENOBATEIbHO  3aKpervisieMoe B
3aKOHOJATENIbHBIX akTax HaunHas ¢ 1840-x romos, 0€3yCIOBHO CIIOCOOCTBOBAJIO
CO37IaHUIO JIOMIOJIHUTEJIbHBIX TapaHTHl MMYILECTBEHHBIX TIPaB >KEHIIUH B
OpaYHBIX COIO3aX, HO, BMECTE C TEM, IPUBEJIO K OTPAHUYCHUIO IPUMEHEHHUS ITpaBa
CIIPABEIJIMBOCTH, YTO B MEPCHEKTUBE MOXKET CTaTh UCTOYHUKOM JucOanaHca B
MIPABOBOM PETYIMPOBAHUU UMYIIECTBEHHBIX OTHOIIEHUMN CYyPYTOB.

Kniouesvie  cnosa:  WMyllIEeCTBEHHBbIE  TIpaBa  CylnpyroB,  3alllUTa
MMYIIIECTBEHHBIX MPaB KEHIIMH B OpayHBIX COI03aX, MPABOBOE PETYIMPOBAHUE
CYNPY>KECKOTO UMYIIECTBA B HEAPY>KECTBEHHBIX CTPAHAX.

9 nosibps 2022 1. Ilpesunent PO B.B. Ilytun moanucan Ykasz Ne 809 «O6
yTBepxkaeHnn (OCHOB TOCYJApCTBEHHOW TIIOJUTUKU IO COXPAHEHUIO H
YKPEIUICHUIO TPAJULMOHHBIX POCCUMCKUX TyXOBHO-HPABCTBEHHBIX LIEHHOCTEW.
Hapsiny ¢ onpenenennemM npuoOpUTETOB TOCYNAPCTBEHHOW TOJUTUKU B JaHHOM
cdepe, B YKaze OTpakeHbl pUCKU PACTIPOCTPAHEHUS AECTPYKTUBHOM UJI€OJIOTHH,
B YHUCJIO KOTOPBIX BKJIIOYEHBI BHEIPEHHE AHTHOOIIECTBEHHBIX CTEPEOTHUIIOB
noBeieHus;  (opmMupoBaHue  OOIIECTBA,  MPEHEOPETrarolero  JIyXOBHO-
HPABCTBEHHBIMU LIEHHOCTAMU; UCKA)KEHUE UCTOPUUYECKON ITPAB/bI, pa3pyLICHUE
UCTOPUYECKOM mamsATH. A B KayecTBe OJHOW M3 3aJad peaju3aluu
CTPATErM4YE€CKOr0  HAILMOHAIBHOIO MpHOpUTeTa «3ammTa TpaJaULHMOHHBIX
POCCHHCKUX JyXOBHO-HPaBCTBEHHBIX LEHHOCTEW, KYJIBTYPbl U HCTOPUYECKOU
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naMATH», YCTAaHABIMBAETCA  «3alllMTa OT BHELIHEr0 JECTPYKTUBHOIO
MH(POPMAITMOHHO-TICUX0JIOTMYECKOTO BO3JEHCTBUS, MIPECEUECHUE JIEATEIbHOCTH,
HAIPABJIICHHON Ha pa3pylIeHUE TPAaIULUOHHBIX LIEHHOCTEN B Poccum».

B 3T0¥ cBsI31 OIIpeIeNIeHHBII HHTEPEC IPEACTABIIAET AHAIN3 HCTOPUYECKOTO
pPa3BUTHS 3aKOHOJATEJIBHOM M IPABOIPUMEHUTEIBHON INPAKTHKUA B CEMEHHO-
IpaBOBOH cepe 0OIIECTBEHHBIX OTHOLIEHU MHOCTPAHHBIX TOCYAAPCTB, B TOM
YKCJIE 3aHUMAIOIINX HEIPYKECTBEHHYIO ITO3ULIMIO 10 OTHOLIEHUIO K Poccuiickoit
denepannu.

Oco0eHHO aKTyaJIbHBIM BHJIUTCS MIPOBEICHUE TAKOTO MCCIIEAOBAHUS BBUIY
KOPEHHOTO pa3nyusi cocTaBa (PyHIaMEHTaIbHBIX IIeHHOCTeH Poccmiickoro u
AMepHKaHCKOTO 00IIeCTBa, YTO OTPAKAETCS, B TOM UKCie U Ha (OPMUPOBAHUU
0a3uca OpayHbIX COIO30B, JIEIKAILETO B OCHOBE Opaka B pa3HbIX, MOXKHO CKa3aThb,
IIPOTUBONOJIOKHBIX ApYT Apyry uaeonorusax Poccnn u CIIA.

Hanpumep, oauH u3 cmnocoOoB, ¢ IMOMOLIBI0 KOTOPOro Opak co3maer
neHHocts B CIIA, 3akitogaeTcst B TOM, UYTO CYNPYTd MOTYT OOBEAUHSTH
UMYILIECTBO C LIETbIO Pa3JeIeHUs] PUCKOB U UHBECTULIMNA. DTOMY acleKTy Opaka
aMEPUKAHLEB YAEISIETCSl M0 BHUMAaHUA B JIMTEpPAType, OTYACTU MOTOMY, YTO
TPYAHO OTAEIUTH 3TOT 3(Q(EKT OT BBITOA OT pa3leleHUs TPyAa B JIOMAIHEM
xo3sicTBe. OHAKO, HEOOXOAMMO YUYUTHIBATh KU3HEHHbIE UICAJIbl aMEPHUKAHIICB
B MAarepuaJlbHOM CMBICIE, KOTOPBIE COCTaBISIOT TAaK  HAa3bIBAEMYIO
«AMepHKaHCKy10 MeuTy» («American Dreamy).

B cBoem Tpakrare «3noc Amepuku» [1, c. 119] amepukanckuil nucarenb
JIxelimc AnaMc onpenessieT «aMEPUKAHCKYK0 MEUTY», KaK CTPEMIJICHUE >KUTh
Jaydiie, TojHee, Oorade. Ycrex, NPOILBETAHUE, YaCTHasi COOCTBEHHOCTh H
OorarcTBO B COBOKYNHOCTM ¢ mnarrepHoMm «self-made person» mo mpaBy
CUUTAIOTCS OCHOBOMOJAralOUIMMHU LEHHOCTHBIMU 3JIeMEHTaMu «American
Dreamy.

Cremyer OTMETHUTb, UTO NATTEPH «clemail ceds camy, MpeaonpeaesIFoIni
yclex WHAMBHUAA, TMPEXIE BCEro, Kak pe3ylbTaT €ro COOCTBEHHBIX YCHIIUH,
UCKJIIOYAaeT KOJUIEKTMBHOE, COBMECTHOE YYacTHE JpYruX CyOBEKTOB B
JOCTH)KCHMM JKEJIaeMOIo yCIexa, 4YTO, B CBOIO O4Yepelb, IPUBOIUT K
npeo6IaJaHnIo0 TaKMX KaueCTB JIMYHOCTH, KaK 3TOLIEHTPU3M U 3TOU3M.

Takast ycTraHoBKa, (akTHUYECKH, NPHUBOAUT K YCWICHHIO COLMAJIbHOU
pPa300IIEHHOCTH, a TOJIy4aeMble pE3yJabTaTbl JAESTENbHOCTH KOHKPETHBIM
YeJIOBEKOM B BHUJIE ycrexa W OOorarcTBa, Kak MPaBUIIO, 3TUM K€ KOHKPETHBIM
YeJIOBEKOM U UCTIONB3YIOTCS, B CBOMX COOCTBEHHBIX HHTEPECAX.

DOTH 1LIEHHOCTH, a BepHee (POpPMUPYEMbIE UMHU BTOPUYHBIE MATTEPHBI
B3aUMOJICHCTBUSI B aMEpPUKAHCKOM OOIIECTBE, O€3yCIIOBHO HAaKJIAbIBAIM
OTIIEYaTOK U Ha MMYIIECTBEHHbIE B3aMMOOTHOUIEHUSI U CyNPyTroB B cembe. Tak,
MHOTHME AaMEpUKAaHCKHE CEMbHM paccMaTpUBalOT Opak, Kak BO3MOXKHOCTb
OOBbEIUHATh CBOE€ MMYIIECTBO JUISl PACHpPENCNICHUs PHUCKOB, U COBEPUICHHS
COBMECTHBIX MHBECTULIMW, a TAK)K€ KaK BO3MOXKHOCTb PACIIMPEHUS OCTYIA K
KPEAUTHBIM IPOAYKTAM. B CHITy e Takoro BayKHOTO JUIsl aMEPUKAHLIEB KpUTEPHS,
KaK JJUYHOE 00TaTCTBO U I0CTATOK, MHOTHE Opaku Takke (POPMHUPYIOTCS C yIETOM
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IPUHAJIEKHOCTH NOTEHIHUAIBHBIX CYNPYTa U CYNPYTH K OJHOMY U3 COLUAJIbHO-
HPKOHOMHYECKHX KpyroB. Creayer mpu3HaTh, YTO B TAKOM COLMO-KYJIBTYPHOMU
Cpelle BOSHUKHOBEHUE CIIOHTAHHBIX MIIM «CIIy4YailHbIX» OpakoB OyldeT UMETh HE
BBICOKHI IIPOLICHT.

B Ttakoit cpene mpeoOnanaeT acCOpTaTUBHOCTh OpayHBIX COIO30B, TOBOPS
IPOCTBIM SI3BIKOM, CYNPYTH dHallleé BCTYMaroT B Opaku c cebe MomoOHBIMHU B
CMBICJIE CXOKETO JIJI1 HUX YPOBHS COLHAIBHO-3KOHOMUYECKOTO MOJOKEHHUS, IPH
TOM M€pa acCOPTATUBHOCTH OyAET TEM BBIIIE, YEM BBIIIEC KOPPEIALUS MEKIY
CYIIpyr'aMH IO YPOBHIO UX OJaroCoCTOSIHHS.

Bmectre ¢ TeM, CXOXHWl YpOBEHb OarOCOCTOSHUS, KaK TMPaBUIIO, TaKXKe
KOppEeNHpYyeT C TakKUMH BaXHbIMH arpuOyTaMH, Kak 3J0pOBbE, KYJbTYpa,
ACTETUYECKUN BKYC, TAKKE UMEIOIINX BaXKHOE 3HAYEHUE JIJISl IPUHATHSI PELLICHUIA
0 BCcTyIieHuu B Opak. Camo mo cebe accopTaTUBHOE COOTBETCTBUE IO COLMO-
HPKOHOMHUYECKOMY CTaTyCy BjedeT 3a co0oil Oosiee dactoe u Oojiee TECHOE
B3aMMOJIEUCTBUE JIIOAEH JIpyr ¢ APYroM B OJHOM Kpyre OOILEHUS, YTO TaK¥kKe
CrocoOCTBYET (POPMUPOBAHUIO TAP.

Omnpenenss BaXHOCTb JJIs BO3HUKHOBEHHUS OpauHbiXx coro30B B CIIIA
JOCTaTKa M KamuTtaja cleayeT oOpaTUTh Ha M3MEHEHHs B IPaBOBOM
pEryJINpOBaHMM HMMYLIECTBA CYIPYroB, KOTOpbIE BIMSIOT Ha TO, Kak
COOCTBEHHOCTh MOKET OBITh UCHOJIb30BaHa B Opake. Hanpumep, paspemias niau
OrpaHU4MBasi UCIOJb30BaHHUE OOIIET0 MMYIIECTBA CYNPYroB B Ka4eCTBE 3aJI0Ta
10 KPEeIUTaM.

YtoObl M30JMPOBATH BHITOJIBI OT Opaka, KOTOPbIE MOTYT OBITh OTHECEHBI K
OOBEIMHEHUIO  MMYIIECTBA  CYNpPYroB, KpaiHE  Ba)XXHO  MPOCIEIUTH
IIPOUCXOIMBIIINE U3MEHEHUS B IPABOBOM PETYJIMPOBAHUU 00IIEH COOCTBEHHOCTH
CYNIPYTOB, TaK KaK TAaKWE W3MEHEHHs, O€3yCIOBHO BIUSIM Ha MEPErOBOPHYIO
CHIIy CTOpOH B Opake. Bmecre ¢ TeM, J1t00ble HHCTUTYIIMOHAJIbHbIE U3MEHEHMUS,
BIIMSIOIIME HA IIEPETOBOPHYIO CHILY, TAKXKE IOBIUSAIOT Ha Pa3AclICHHE Tpyna
MEXy MapTHEPAMH WM IPOU3BOIUTEIBHOCTD OTAENIBHBIX CYIIPYIOB.

OTmpaBHOW TOYKOW TakKUX HM3MEHEHHI NPUHSATO CUMUTAThb BBEJICHHE Ha
amMepuKaHCKoM tore B cepenuHe XIX Beka rogax oco0Oro kijiacca 3aKOHOB O
COOCTBEHHOCTH 3aMY)KHHUX JKEHIIMH, JTH [PaBOBbIE aKThl  OKa3ajH
HEIOCPEICTBEHHOE BIUSHUE HA PaCIpEiesIEHHEe UMYILECTBA U B3aUMOJICHCTBUE
CYNPYKECKHX Iap ¢ KPEAUTHBIMU pbIHKaMH [2, c. 13635].

Jlo BBeaeHHS 3aKOHOB 00 MMYIIECTBE 3aMYKHHMX OKCHIIMH, HUX
MMYIIIECTBEHHbIE TIpaBa pPEryJUPOBAIUCH AMEPUKAHCKUM OOLIMM IPaBOM,
KOTOpOE€ MPEANUCHIBAIO, YTO MPAKTHUYECKU BCE MMYUIIECTBO, MPHUHAAJIEKAIIEe
KEHIIMHE /0 3aMyXXeCcTBa WM MNpUOOpPETEeHHOE TIOCie  3aMY)KeCTBa,
npUHaAIexano e€ cynpyry. B nepByro ouepeib pedb Huia 0 HEABMKUMOCTH. XOTSI
JOXO/Ibl, MOJYYEHHBIE OT HEABUKUMOCTH, TAKKE IPUHAIICKAIN CYIIPYTY, CaMO
UMYIIECTBO OBLIO HEOTYYXJAEMbIM H HAXOAWIOCh B JIOBEPUTEIHHOM
ynpasieHun Myxa. [Ipennonaranocs, 4To Tako TOXOX IPEAHA3HAYEH ISl IETEU
WJIA UHBIM 00pa30M BEpHETCSI OOpPAaTHO B CEMBIO.
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B GonpimivHCTBE MITaTOB OpayHble COMIAIICHUS ObUIM MPOOIeMaTUYHBIMU
Ui oOecriedeHus] COONIONEHUsT U, CIEA0BaTellbHO, penkumu. OCHOBHas
TPYZHOCTb pE€ajau3allid HOBOBBEJICHUMN 3aKOHOJATENILCTBA B YAaCTU M3MEHEHMMU
IIPaBOBOTO PETYIMPOBAHNS UMYILECTBEHHBIX OTHOLIEHUH CYIIPYTOB 3aKIH0YAIACh
B JBOMHOM npaBoBoil cucteMe B CIIIA B To Bpems. JloMuHMpYIOIIEH TPaBOBOM
0a3oli ObUIO amMepUKaHCKOe oOlee mpaBo. BBUay OTCYTCTBHSI Ha TOT MOMEHT
OpsIMOrO MPABOBOTO PETYIMPOBaHMS B HOpMax oOWIero IpaBa, OpauHble
COIVIAIICHUSI HE UMENU IOPUANYECKON cuiibl. YTOOBI «HMCIIPaBUTHY» HEKOTOPHIC
HECIPaBEJIMBOCTU OOILIET0 MpaBa, OblT pa3paboTaH OTAEIBHBIN CBOJ 3aKOHOB O
CIPABEIJIMBOCTH.

31ech ciaemnyeT OTMETUTh, YTO MCTOKH «IpaBa crpaBeqmBocTh» B CIIIA
oTHocsaTca K BpemeHam Tomaca Jlxeddepcona [3, c. 105]. B pesynbrare
3aMMCTBOBAaHMUSA aHIMMCKOTO Ipasa, B CLIIA, momMuMo cyoB, IpOU3BOACTBO B
KOTOPBIX OCHOBBIBAJIOCh HAa 3aKOHHBIX IPaBOBbIX cpeacTBax «legal remediesy,
CYLIECTBOBAJIM U CYJIbl, IPOU3BOJACTBO B KOTOPBIX OCYLIECTBISAIOCH HA OCHOBE
mpaBa CIpaBeIMBOCTH «equitable remediesy». JlokTpuHaIbHBIE OCHOBBI IIpaBa
CIPABEJIMBOCTH 3aKIIOYEHBI B TAaKMX OCHOBHBIX MakcuMax, Kak: «Tot, kro
oOpamaercss K  COpPaBEIJIMBOCTH, JODKEH  HUMEThb  UYUCTBIE  PYKW»,
«CrpaBe/UIMBOCTh HE TMO3BOJISIET, YTOOBI MPOTHB 371a HE OBLIO IPaBOBOTO
cpeactea»y U T.A. OTIpaBieHUE NPaBOCYIHs HAa OCHOBE JIByX CHCTEM IIpaBa
oO11ero v npasa crpaseyMBoCcTH npoucxoaut B CIIIA go cux nop.

BrisiBnieHHble mpaBonpuMeHuTensiMu XIX Beka mpoOseMbl B IPAKTHKE
pPaccMOTpEHHUs CHOPOB B 00JacCTH OOIIEro MMYLIECTBA CYNpPYIOB, CBA3aHHBIE C
IpaBOM CIPABEIMBOCTH M OpauyHbIMU COIVIAIICEHUSMH, CTUMYJIUPOBAIH
INPUHATUE TOCYIaPCTBEHHBIX 3aKOHOB, U3MEHSAIOMIMX OOLIEe MPaBO AJIs JTydllen
3aIUTHI KEHIIUH, COCTOAIMUX B Opake. DTH 3aKOHbI ObUIM BBEIECHBI B PAa3HOE
BpeMsl B pa3HbIX mTarax [4, c. 207].

B 1nenoM, MOXHO BBIIEIUTh YETHIPE OCHOBHBIE KaTeropuu IPaBOBBIX
HOBEJLJI, BO3HUKIINX B aMEPUKaHCKOM IIPaBe TOTO BpEMEHU: 00jIerdyeHre OpeMeHu
33JI0JDKEHHOCTH WJIM AaKThl, KOTOPBIE 3allMINAOT HWMYLIECTBO JKCHIIWH OT
KOH(pHCKAIMU KpeIuTopaMu MY>KeH, U MO3BOJIAIOT JKEHIIMHAM PaclopsKaThCsl
CBOMM pa3e/ibHBIM HMYIIECTBOM; 3aKOHbl O COOCTBEHHOCTH, WJIM 3aKOHBI,
KOTOpPBIE IMO3BOJISUIM JKEHIIMHAM CaMOCTOSITEIbHO BIAJETh M PaCIOpPSHKATHCS
HEABMKUMBIM U JABUKUMBIM HMYIIECTBOM; 3aKOHBI O JOXO/AaX, KOTOpHIE
MO3BOJISUIM SKEHIIIMHAM KOHTPOJIIMPOBATh CBOM COOCTBEHHBIE TPYHAOBBIE 10XO/IbI;
U 3aKOHbl 00 WHAMBUAYAJbHBIX NPEINPUHUMATENSIX, KOTOPbIE MO3BOISIIH
YKEHIIMHAM 3aKJII04aTh KOHTPAKTHI U 3aHUMAThC OM3HECOM 0e3 COoryiacusi CBOUMX
MYXKEH.

B cBsi3u ¢ MosIBJIEHUEM JOMOJHUTENBHBIX MPABOBBIX T'apaHTUH B 001aCTH
pEryJIMpoBaHUsl UMYIIECTBEHHBIX IPaB 3aMYKHUX JKEHIIUH MU3MEHWJIACh U UX
NeperoBopHas cujia B OpayHbIx coro3ax. Bmecte ¢ tem, npousomenmue B CILA
U3MEHEHMSI B TPAaBOBOM pErYJIMPOBAaHWM HMMYLIECTBA CYNPYIOB IPHUBEIH K
CO3/IaHMIO U 3aKPEIUIEHUIO COOTBETCTBYIOLIMX MTPABOBBIX HOPM B OOILIEM IIPABE,
CYLIECTBEHHO OTPAaHUYMB IPUMEHEHHUE NPABA CIIPABEIIMBOCTH, YTO, 10 MHEHUIO
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aBTOpa, C YYETOM MPEIyCMOTPEHHOTO aMEPUKAHCKUM IpaBoCyaueM «equitable
remedies» MOXET NPUBECTH K CHIDKCHHIO IPABOBBIX TapaHTUH B o0iacTu
UMYIIECTBEHHBIX OTHOIIEHUH CyNPYTOB.
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