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AKTYAJIBHBIE ITPEOBPA30OBAHUA B OBA3ATEJIBCTBEHHOM
ITPABE PECITIYBJIUKH BEJIAPYCb

H.II. MaTy3siHUK

benopycckuii rocynapCTBEHHBIM SKOHOMUYECKU YHUBEPCUTET,
KaHJUJaT FOPUANYECKNUX HAYK, IOLEHT

Annomayus. VI3MEHEHHsI TPaXIaHCKOIO 3aKOHOAATENIbCTBA, BbI3BAHHBIE
npuHsaTueM 3akoHa PecniyOnuku benapycs ot 13 Hosi0psa 2023 1. Ne 312 — 3 «O06
U3MEHEHUU KOJEKCOB», 3aTPOHYJIM HENOMMEHOBAHHBIE JIOTOBOPBI, KOTOPHIE
SBJIAFOTCS. HEJTOCTATOYHO HCCIECJOBAaHHBIM MHCTUTYTOM TPAKJAHCKOIO IIpaBa.
OpHako 1OCIE€ NPHUHATHS HOBOBBEICHHM, CUHMTAEM, YTO 3aKOHOJATEIIO
clieoBaJI0  Obl TPEAOCTaBUTh HE TOJBKO BO3MOXKHOCTh NPHUMEHEHHUS IO
OTHOILIEHUIO K HEMOMMEHOBAaHHBIM JIOTOBOpPAM aHAJIOTUU 3aKOHA, OOLIUX HOPM
0053aTE€ILCTBEHHOI'O TpaBa, B OIPEJEICHHBIX CIydasXx — BOCHOJIb30BaThCS
aHaJIOTMEH MpaBa.

Knrouesvie cnosa: TpaxkIaHCKO-IIPABOBOW JIOTOBOP, HENOMMEHOBAHHBIN
JIOTOBOP, CMEIIAHHBINA JOTOBOP, I'PaKIAHCKOE 3AKOHOJIATENbCTBO.

13 Hosi6ps 2023 1. Ob1 mpuHAT 3akoH PecnyOmuku benapyce «O06
U3MEHEHUH  KOJEKCOB», KOTOpPbIA BHEC 3HAYUTENbHbIE W3MEHEHUS B
nevctByromui ['paxknanckuii konexc Pecnyonuku bemnapyce.

CylllecTBEHHBI ~ WMHTEpEC  MPEACTaBIseT  TpaHcPopMmanus  OOLIUX
IIOJIOXKEHUI O JIOTOBOpE, TaK KaK JIOTOBOP SIBISETCS OJAHUM W3 LIEHTPAJIBHBIX
WHCTUTYTOB I'PaXKIaHCKOIO MPaBa U U3MEHEHHUE 3aKOHOJATENbHBIX ITOAXOAO0B B
OTHOLIEHUH IIPABOBOTO PETYIUPOBAHUS JIOTOBOPHBIX OTHOLIEHHHA OKaXeT
OTrPOMHOE BJIMSIHUE Ha TPaXXIaHCKU 000POT, IPaBONPUMEHUTENbHYIO IPAKTUKY.
B cuity aTOr0, @ Takke MHBIX TPUYUH CYUTAEM BaXKHBIM OCTAHOBUTHCS Ha Oosee
NOJPOOHOM aHan3e MPUHATHIX HU3MEHEHWH, W, B YAaCTHOCTH, OTHOCHUTEIHHO
HEITOMMEHOBAHHOTO JIOTOBOPA.

Jonroe Bpemsi B HopMmax [ paskaHCKOro KofeKkca MpaBOBOE PEryIMPOBaHUE
OCYUIECTBISIIIOCH B OTHOIIEHUH TOJIBKO cMelIaHHoro gorosopa (1. 2 ct. 391 I'K),
XOTS B JOKTPUHE MOBCEMECTHO MPU3HABAIOCH HAJUYME HEMOMMEHOBAHHOTO
JIOTOBOpA Kak JI0rOBOPA, «B OTHOILIEHUU KOTOPOTO HE MPETyCMOTPEHO HUKAKOTO
IPa)KIaHCKO-TIPABOBOTO PETYJIMPOBAHUS HA YPOBHE CHEIHATbHBIX JIOTOBOPHBIX
UHCTUTYTOB. IlpuueM peryaupoBaHue AOHKHO ObITh MMEHHO TPaKIaHCKO-
MpaBoOBbIM (Hampumep, HamoroBelli KoAEKC MNpeaycMaTpUBaeT CHELUUATbHBIE
HAJIOTOBBIE IOCJENCTBHS JIOTOBOPOB IPENOCTABICHUS IE€PCOHANA, HO 3TOT
JIOTOBOP HE MOXKET CUMTAThCS TOMMEHOBAHHBIM, TIOKA HE OyZIeT perliaMeHTUPOBaH
rpaxkaaHckum mpaBom)» [1]. U nanee B TOKTpUHE OTMEUANIOCH, UTO «IIPU3HAHUE
CIIOPHOTO IPABOOTHOLLIEHHUS JIOTOBOPOM HEMTOMMEHOBAaHHBIM O3HAYa€T, IOMUMO

161



MPOYEro, OTCYTCTBUE YPETYIUPOBAHUS HE TOIBKO BUA, HO U COOTBETCTBYIOILIETO
eMmy tuna. K Takum noroBopam, He yKJIaJbIBAIOIIMMCS B PAMKHA ONPEIEIICHHOTO
HE TOJIbKO BHJA, HO M THUIA, HEOOXOJUMO MPUMEHSTh, HA HAIl B3NS, MPEXKIIe
BCET0 HOPMBI CXOIHOTO THUIIA JIOTOBOPOB, @ MHPH €ro OTCYTCTBHUH - HOPMBI,
PETYIUPYIOIINE TPAXKIAHCKO - IPABOBBIE JIOTOBOPHI, T.€. CTaThbU, IOMEILICHHBIE B
paznene III 'K "OGmias yacth o0si3arenbcTBEHHOTO MpaBa'» [2]. B Hacrosiee
BpeMms cT. 391 nomonHeHa myHKTOM -1, 3akoHOAATENhbHO (PUKCUPYIOIIUM
BO3MOXXHOCTh CTOPOH I'PaXJIaHCKOTO MPAaBOOTHOILIEHUS 3aKJIIOUUTh JOTOBOP, HE
NPEAYCMOTPECHHBIA  3aKOHOJATENbCTBOM, T.€. HUMEHYEMbId B  JIOKTPUHE
HEMOMMEHOBaHHBIM. Ecu 3aKIII0U€HHBIN I0TOBOP SBIISIETCS HEMOMMEHOBAHHBIM
U B HEM OTCYTCTBYIOT MpPHU3HAKH CMEIIAHHOTO JOTOBOpPA, TO JIOIYCKAaeTCs
BO3MOXKHOCTh TPUMEHEHUs TpaBWJ 00 aHAJIOTMM 3aKoHAa K OTHEJIbHBIM
OTHOILIEHUSIM CTOPOH IO JIOTOBOPY.

[lo3uTuBHO oOlLEHMBass JaHHOe wu3MeHeHue HopM ['K, cuuraem, dYTO
3aKOHOJIATENIO CIIeZ0BAJIO OoJiee pa3BEepHYTO M IMOJTHOLIEHHO OTPEryIUpPOBATh
MOJI€JIb HEMOMMEHOBAHHOTO JOTOBOpa W HE OrPAaHUYMBATHCS IOAXOJAMH
POCCHIICKOTO 3aKOHOJATENS B 4acTH oTpaxeHus B 'K HOpM 0 HEMOMMEHOBaHHBIX
JoroBopax. B uacTHOCTH, WHCClenOBaTeasiIMH OTMEYAeTCd BO3MOXKHOCTh
NPUMEHEHUsT HE TOJIBKO aHaJOTUM 3aKOHa, HO U OOHMX HOPM
00513aTeTLCTBEHHOTO (JIOTOBOPHOTO TIpaBa), a MPU OTCYTCTBUM >KEIAEMOTO
pe3yaprara — JOMYCKAETCsl BOCIOJIb30BaThCsl AHAJIIOTMEN MpaBa, T.€. BBIHECTH
pElIeHNEe, UCXOId U3 OOIIMX Hayal U CMBICIIA FPAKJIAHCKOTO 3aKOHOIATEIbCTBA U
TpeOoBaHUM JOOPOCOBECTHOCTH, PA3yMHOCTH U chopaBeuBocTd [2]. Hamu
paszensercs OTMEYEHHas ITO3ULIUAS POCCHICKUX IIPEACTABUTENEN
LIMBUJIMCTUYECKON HAyKH, MOCKOJIbKY OHA MO3BOJIAET YCTAHOBUTH HAJJIEXkKalllee
MPAaBOBOE PEryJIupPOBaHUE HMEIOUIUXCS B3aUMOOOTHOIICHUM YYaCTHHUKOB
IpaXKJaHCKOTO 000pOTa MPH TaK HA3bIBAEMOM «MOJYaHUMY 3aKOHOAATENS. DTO
CUTYallUsl, IPU KOTOPOW CTOPOHBI MOTYT 3aKIIIOUUTh COIVIAIIEHUE Tpa)kIaHCKO-
MIPABOBOIO XapaKTepa, MPAaBOBOE PETYIUPOBAHHE KOTOPOTO HE MPELyCMOTPEHO
JEUCTBYIOIINM TPAaKJIaHCKO-IIPABOBBIM 3aKOHOJIATEILCTBOM, HO MOPOXKIAET
MIPaBOBBIC MOCIEACTBUS JJII CTOPOH, HAPUMEP, 00SI3aHHOCTH BBITIOJTHEHUS TEX
00513aTeNLCTB, KOTOPBIC MPUHSAIN Ha ce0s CTOPOHBI JAHHOTO COIVIAIICHHS B
pe3yJIbTaTe ero 3aKJI0YEHUS U BCTYIJICHUS B OPUIUYECKYIO cuily. Jlaxke ¢ yueTom
Toro nosiokeHus, 4yro noam.l-1 ct. 391 I'K mpsmo ycTaHaBiIMBaeT, 4To K
JIOTOBOPY, HE TMPEITyCMOTPEHHOMY 3aKOHOJATENIbCTBOM, IPU OTCYTCTBUHU
MIPU3HAKOB, YKA3aHHBIX B ITYHKTE 2 JAaHHOMW CTaThH, TpaBUiia 00 OTACIIbHBIX BUAAX
JIOTOBOPOB, TPEAYCMOTPEHHBIX 3aKOHOJATEIHCTBOM, HE MPUMEHSIOTCS, 3TO
MOJIOKEHUE HE MCKII0YaeT BO3MOXXHOCTH TMPUMEHEHUsI aHaJIOTMU IpaBa,
MOCKOJIbKY OCHOBHBIE Hayaja M CMBICH TPa¥JAaHCKOIO 3aKOHOJATENIbCTBA
COCTaBIIIIOT CYTh TPaXKIAHCKO-IIPABOBOTO peryaupoBaHus. Kpome Toro,
HEMPUMEHEHUE, HarpumMmep, MMIIEPATUBHBIX HOPM IPaKIaHCKOTO
3aKOHOJATENIbCTBA K OTHOIIEHUSIM CTOPOH B CBSI3U C  3aKJIIOYEHUEM
HEMOMMEHOBAHHOTO JIOTOBOPA, MPUBEJET K HETaTUBHBIM IMOCJEICTBUSAM, KOTJa
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HApPYLIEHHbIE MpPaBa WM HHTEPECHl CTOPOH TAKOIO CONIAIIEHUS HE CMOLYT
IIOJIyYUTh COOTBETCTBYIOIIYIO ITIPABOBYIO 3aLIUTY.

OnuceiBaemass Hamu HoBas Hopma ['K pa3BuBaeT MOJOKEHHE paHEe
CYIIECTBOBABIIIETO MOAX0J]a 00 OCHOBAHUSIX BO3HUKHOBEHHS IPAKIAHCKUX MPaB
U O00S3aHHOCTEH HE TOJBKO U3 JIOTOBOPOB M CHENOK, MPEIyCMOTPEHHBIX
3aKOHOJATEJILCTBOM, HO M TaKXe U3 JOTOBOPOB U CHEIOK, XOTS U HE
MIPElyCMOTPEHHBIX 3aKOHOIATEILCTBOM, HO HE MpoTuBopeyanux emy (ct. 7 I'K).

Ha npakTtuke 3akimtodaercsi 3HAYUTEIbHOE KOJIMYECTBO HEMOMMEHOBAHHBIX
COINIALLIEHUM, HAIpUMEpP, ITOrOBOP AOJEBOIO CTPOMTEIBCTBA TAK HA3BIBAEMOM
KOMMEPUECKOM HEJIBMXXUMOCTU (HE KWJIbs, IOCKOJIBKY JOTOBOP JOJIEBOTO
CTPOUTENHCTBA JKHUJIBIX MOMEIIEHUN OTHOCUTCSA K TOMMEHOBAHHBIM JOTOBOPAM),
noroBop ayrcraduHra, 10roBop TOMIMHTA, COIVIAIIEHHE O COTPYIHUYECTBE U
T.IL.

B mensx  pasrpaHuueHusT ~— I[IOMMEHOBAHHBIX,  CMEIIAHHBIX U
HEMMOMMEHOBAHHBIX JIOTOBOPOB BO BHHUMAaHUE OEpeTcsl MpPEAMET 3aKII0YECHHOTO
Jnoropopa. MIMeHHO B IepBYyrO ouepelb MO MPEAMETY CIEAYET Pa3rpaHUYUTh
3aKJIFOYAEMBIN JJOTOBOP OT CMEKHBIX ITPABOBBIX KOHCTPYKLMM, B TOM YUCIE IS
BBISIBJICHHSI [PAaBOBOM IPUPOABI TOTO CONIALICHUS, KOTOPBHIE YYACTHUKHU
IPaXIAHCKUX IIPABOOTHOLICHUM XOTAT CO34aTb CBOMM CONJIALICHUEM W
HAJICKAIIUM BOJICU3bABIICHUEM.

[Ipyn 3aKiIFOUEHUH HEMIOMMEHOBAHHOIO JOTOBOpa JOJIKHBI OTCYTCTBOBAaTh
MOPOKHU BOJIA, (POPMBI, COJEPKAHUS, CTABSIIHNE MO yIPo3y JAECUCTBUTEILHOCTD
TAaKoOr'o A0r0BOpa.

Hcnonp3ys 3aKOHOIATEIBHO MPEIOCTABICHHYIO BO3MOKHOCTD 3aKIOYEHUS
HEMIOMMEHOBAHHBIX JIOTOBOPOB, Mbl CUMTAE€M, CTOPOHBI TAKOTO COIJIALLIEHUS HE
MOTryT  u30exarb  JACHUCTBHSI ~ UMIEPATHUBHBIX  HOPM  TPaXXJIaHCKOTO
3aKOHOJATEIILCTBA, ITOCKOJIBKY B TAKOM CJIy4ae TEPAECTCS cama Ues TPa)K1aHCKO-
IPaBOBOTO perynupoBaHus. l[Ipu npoTUBOpEUMH 3aKIOUEHHOTO CTOPOHAMHU
HENIOMMEHOBAHHOTO JI0TOBOpPA TI'PaXXIaHCKO-IIPABOBBIM HOpMaM pedb CHEAYET
BECTU O HHUYTOXKHOCTH WA OCHOPUMOCTH TakOro poAa COIVIALLIEHUs, HE
MOPOKIAIOIINM TPEAIOIaraeMble IIPaBOBBIE MOCHEACTBU. HenmonMeHoBaHHbIN
JIOTOBOP HE MOXKET SIBJISTHCS CPeACTBOM 00xoja 3akoHa. [Ipu oreHke ycioBwmii
HEMMOMMEHOBAHHOTO JIOTOBOPA BCETAa HEOOX0UMO 00OpaIiaTh BHUMaHUE Ha CYTh
COIVIALIIEHHS, O YEM KOHKPETHO CTOPOHBI JOTOBOPHUJIMChH, HE HAPYLIAET JIM UX
COMIAIllICHUE OOIICNPU3HAHHBIC MPUHIUIBI TMpaBa, HAMpPUMEp, 3aKOHHOCTH,
CIIPABEIIMBOCTH, PABEHCTBA. BO BHUMAaHHWE TaKXe CIEAYET NPUHUMATH
MOpaJbHbIE ACTIEKTHI, HAIPUMEDP, HUUTOKHBIM OYJIET COTNAIIeHUE O TTOHYKICHUH
K UCTIOJIHEHHIO TTPOTUBOIIPABHOM 00SI3aHHOCTH U TIpoyee.

HemoumeHoBaHHBI JOTOBOp, Kak U JII00O€ TPakIaHCKO-TIPABOBOE
00513aTeTHLCTBO, KAK MBI YK€ YIIOMHHAJIM, OCHOBBIBAECTCS Ha TIPUHIIUIIC PAaBEHCTBA
CTOPOH, MOCKOJIBKY IPU OTCYTCTBUM PABEHCTBA CTOPOH HEJIb3sl BECTHU PEYb O
IPa)XJaHCKO-IIPABOBOM XapaKTEPE B3aMMOOTHOILICHUH CTOPOH.

HopMbl 0 HEMmOMMEHOBAaHHOM JOTOBOPE PA3BHBAIOT MPUHIIUIT CBOOOIBI
JIOTOBOPA, OTHOCSIIEMCS K ()YHIaMEHTAJIbHBIM CBOMCTBAM U HadajaM 4aCTHOTO
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mpaBa, HO OTPAHWYMUBAIOTCS JCHCTBHEM TMPUHININA JTOOPOCOBECTHOCTH W
pasymHocTH.  CHOCOOHOCTH  CTOPOH  TPaKJIAHCKOTO  MPaBOOTHOIICHUS
chopmupoBaTh  aJa  ce0s  «ymoOOBapuUMBIH»  BapuaHT  OQOPMIICHHUS
NIPABOOTHOIIICHNWN, OCHOBaHHBIX Ha WX B3aWMHOM CODJIANICHUH, O3HAYacT
MPOSIBJICHUE WX WHUIIMATUBHOCTH B PAa3BUTHH TPAKIAHCKOTO 000pOTa JaKe MpH
OTCYTCTBHUHM B HACTOSIIMA MOMEHT BPEMEHH COOTBETCTBYIOIIETO IPaBOBOTO
pETYyIUpOBaHUSI.

MoxHO Takke yTBEpKIaTh, YTO HAJIMYECTBYET MPOoOET B TPakKIaHCKO-
MIPAaBOBOM PETYIIMPOBAHUHU, KOTOPBI MOXET OBITh YCTPAHEH TOCPEICTBOM
TpedyeMol KOPPEKTUPOBKHU 3aKOHOAATENbCTBA. Eciu mogoOHbIX coranieHui B
MPAKTUICCKON TIUIOCKOCTH OyAeT 3aKiIo4arhCsl 3HAYUTEIIBHOE KOJIWYECTBO,
HEN30€KHO BO3HUKHYT CIIOPBI, TOCKOJILKY CTOPOHBI HE BCETAa OymyT HCIPAaBHO
UCITOJTHATH 00s13aTEIHCTBA 110 TAaKOTO POJia HEITOMMEHOBAHHBIM JIOTOBOPAM.
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