AHanu3 HayyHBIX B3[VIAJOB M HOPMATHBHBIX IPABOBBIX AaKTOB IO HCCIEIyeMON
npo0iieMaTUKe MO3BOJISIET HAaM NPUWTH K BBIBOJAY, YTO OaHK Kak KOMMEpYECKas OpraHu3alus
SBIISICTCA KOPIOpALMeEi, MOCKOJIbKY OTBEUAeT TEeM IpH3HAKaM KOPHOpauui, O KOTOPHIX OBLIO
CKa3aHO BBIILIE.

BwMmecTte ¢ Tem, HEOOX0IMMO TPU3HATH, YTO CYIIECTBYIOIIUE HOPMBI MPaBa, PEryIHpPYIOIINe
BOIPOCHI KOPIOPATUBHOI'O YIpaBlieHUsI B OaHKe, TPeOyIOT KOppeKTUpoBku. Cienyer moaaep:xxaTh
nosuuto A.E. Manapuk, kotopas npeaiaraet u3iaoxkuTh 4. 1 c1. 109-1 BK u3noxurs B cnenyromei
penakuuu: KopnopamusHnoe ynpasnenue 6 OaHke — COBOKYNHOCMb 10OPUOUYECKU 3HAYUMBIX U
Gaxkmuyeckux Oeticmeuii cyObeKmo8 KopnopamueHo20 YnpaeieHus, HanpasieHHblX Had peatu3ayuio
BHYMPUXO3AUCMBEHHOU NOIUMUKY, obecnedusaroujeli peaiusayuio Yacmuo2o u nyoauyHo20
unmepeca 6amka, Kak cyovexma xo3saucmeeHHol desmenvHocmuy |5, ¢. 62]. lanHOe onpenencHue
nousituss «KoprnopatuBHoe ympaBieHHE», KaK HaM IPEACTaBIsSeTCs, OTBEYAeT CYIIHOCTH
KOPITOPATHBHBIX OTHOUICHUH U MO3TOMY SIBJISIETCS HanOoJiee MOTHBIM. Takke U3 3TOTo onpeieneHus
ycMaTpuBaeTcs, 4YTo OaHK, peaqusysl CBOIO MOJUTHKY, PYKOBOACTBYETCS MPUHIIMIIOM OOeCIeYeHUs
YaCTHBIX M MyOJIMYHBIX MHTEPECOB, a COOTHOIICHUE YAaCTHOTO M IMYOJMYHOTO MHTEPECOB, HA HAIl
B3IJIS11, SIBJISIETCS MIPEIMETOM KOMIUIEKCHOW OTpaciiv IpaBa — XO3sICTBEHHOTO TPaBa.

Takum o00pa3om cieayeT KOHCTaTUPOBaTh, YTO B HACTOSIIEE BpPEMsS KOPIIOPATHBHBIE
OTHOIICHHUS SBJISIOTCS aKTyalbHBIMU BBUAY CBOEW HOBU3HBL. OJTHUM U3 CYObEKTOB KOPIIOPATUBHOTO
npaBa SBJIsIETCS OAHK KaK KOMMeEpYecKas OpraHu3alus, co3jlaBaeMmas B (opMe aKIMOHEPHOTO
oOmiecTBa, UMEIOIIAsl OpraHbl YIPaBICHUS U PEATU3YIOIIas BHYTPUXO3SHCTBEHHYIO MOJIUTHKY B
Hessix OanaHca MmyoJIMYHOrO U YaCTHOTO MHTEPECOB.

[To HamemMy MHEHHWIO, IPUBEACHHOE BBILIE OINpeAeJeHHEe KOPIOPATUBHOTO YIPABIECHUS B
OaHke sBisgercs HauOosiee BEpHbIM U OyneT crnocoOCTBOBaTh 0o0Jie€ YCHEIIHOMY PpPa3BUTHIO
KOPIOPATUBHBIX OTHOLICHHIA.
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OTPA’KEHUE ACIIEKTOB 11O 3AINUTE NIPAB HECOBEPHIEHHOJIETHHUX
B BPAYHOM JOT'OBOPE

[Mymko K.A.

BpaqHLIM AOTOBOPOM MPHU3HACTCA COIJIAIICHUC JIUML, BCTYIIAONIUX B 6pa1<, 0o CYIIpyroB
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00 omnpeaesieHu X JIMYHBIX HEMMYIIECTBEHHBIX M (WJIM) UMYILIECTBEHHBIX MpPaB M 00s3aHHOCTEH
KaK B Iepuoja Opaka, Tak W mocie ero pacropxkenusi [1]. Cympyrm MOryT yperyiaupoBaTh H
YCTAaHOBUTh KOHKPETHBIE MpaBa W OOS3aHHOCTH Ka)XIOTO CYNpyra B OCYIIECTBJICHUH JIMYHBIX
HEUMYIIECTBEHHBIX U UMYIIECTBEHHBIX IpaB U OOA3aHHOCTEH KaKk B OTHOUICHHM AETEW, TaKk U B
OTHOILIEHUHU JPYT APYTa, MOCPEACTBOM 3aKIIOUEHHS MKy co00ii bpauHoro goroBopa. 3aKiIOuuTh
JaHHBIA JOTOBOP MO 3aKOHOJAaTeNnbcTBY PecnyOmuku bemapych MoOryT suia, BCTYMAOLUe B
3aKOHHBIN OpaK, a TaK)Ke YK€ CO3JIaBIINE COI03, OJJHAKO UMETh IOPUIHUECKYIO CHITY OH OYyJeT UMETh
TOJIKO CO JIHSI pEerucTpaliy 3aKkioueHus Opaka. B orauune ot rpaxkJaHCKO-IPaBOBOrO JOTOBOPA,
CJIy’KaIllero yJOBJIETBOPEHUIO JIMYHBIX MHTEPECOB M MOTpeOHOCTEeH cTOpoH, Bpaunbli moroBop
HaIpaBJieH Ha YKpeIuieHne Opaka u ceMbH, OTBETCTBEHHOCTH 3a JI€TEl U IPYT 3a Apyra.

[{enb HACTOSILIErO UCCIIEI0BAHUS — IPOAHATIU3UPOBATD 3aILUTY [IPaB HECOBEPIICHHOIETHUX B
BpayHoM 10roBOpe MOCPECTBOM aHAIM3a TEX ACHEKTOB, KOTOPhIE BO3MOXHO B HEM 3aKPEIUTh.

Marepuana u MeToabl. Matepuanom ais Hanrcanus padotsl nociysxuwin Koneke Pecriyonuku
benapych 0 Opake u ceMbe, TPyIbl YYEHBIX IOPUCTOB. B KauecTBe METOAOJOrMYECKON Oazbl
UCTIOJIb30BaHBI CIICAYIONINE METOABI: aHAIH3, CUHTE3, (HOPMAIbHO-IOPUANIECCKHN.

PesyabTarhl M uX 00cy:kaeHue. BO3MOXHOCTh 3aKJIFOUEHHMS JaHHOIO BHJA JOrOBOpa
BO3HUKJIA C MTOSBJICHUEM M BCTYIUICHHEM B 3akoHHYIO cuily Konekca Pecry6nuku benapych o Opake
u cembe (nanee — Kogekc). Cyobektamu bpauHoro 1oroBopa MoryT ObITh HE TOJIBKO CYNPYTH, HO U
JWIa, BCTymaromue B Opak. BeTymuieHue Takoro 10oroBopa B 3aKOHHYIO CHITY IPOHCXOIUT TOCIe
peructpanuu Opaka B CIELHUAIbLHO YIOJIHOMOYEHHBIX HA TO OpraHax, a TaKKe Ba)KHBIM aCIEKTOM
ABJIIETCS TO, YTO bpauHblil 10roBop TpedyeT 00s13aTeNbHOI0 HOTapUaabHOro yaocroBepenus. [Ipu
3TOM bpauHblii JOroBOp, COAEPHKAIINI TaKUE YCIOBHUS:

O 3aperucTpUpPOBAHHOM HEJIBWKMMOM HMYILIECTBE, a TaKK€ O 3aperucTpupOBaHHOM
HEJABM)KMMOM UMYIIIECTBE M HEABMKUMOM UMYILIECTBE, KOTOPOE OYJIET HAXKHUTO CYIPyTraMu B MEPHOJT
Opaka, OJIeKUT rOCYIApCTBEHHONW perucTpalyy 1nocjie HoTapualabHOIO y10CcTOBepeHus: bpaunoro
JIOTOBOPA;

0 HEeIBWXHMOM HMYIIECTBE, KOTOPOe OyJIeT HAXKUTO CYyIpyraMu B epuoJ Opaka, MOMJIEKUT
rOCyJapCTBEHHON pErucTpalud OJHOBPEMEHHO WJM MOCIE TOCYJAapCTBEHHON pEerucTpanuu
CO3/1aHMsI COOTBETCTBYIOLEIO HEABMKMMOIO MMYILECTBA JIMOO TOCYJapCTBEHHON pErucTpanuu
BO3HUKHOBEHUS, IIEPEX0/1a, MPEKpaIIeHHs IPaB, OrpaHuYeHUI (0OpeMeHeH i) TpaB Ha HEABMHKUMOE
umyiectso [1].

[Tpu 3akmroueHuu M yjpoctoBepeHMH bpauHoro noroBopa Jynna o0s3aHbl MPEIOCTABUTH
JI0Ka3aTeNbCTBO HAIMYMS Opaka, T.e. CBUAETEIbCTBO O 3aKII0YEHUH Opaka.

[Ipenmerom  bpaunoro pgoroBopa MOryT OBITh COMJIALIEHUS MEXIY CYNpYyramu
HEMMYIIECTBEHHOTO M HWMYIIECTBEHHOTO XapakTepa, IpeaycMoTpeHHble cratbeit 13 Kopekca
Pecnybnuku benapyce o Opake u cembe. MoryT ObITh IPEAYCMOTPEHBI U JPYTUE 0OCTOSTEILCTBA B
JIOTOBOpE, OJHAKO OHU HE JAOJDKHBI MPOTHUBOPEYUTH OpauyHO-CEMEHHOMY 3aKOHOAATEILCTBY.
Hanpumep, He MoryT ObITh IpeIMeToM bpadHOro noroBopa ycioBHsl, KOTOPBIE CTaBAT OJHOTO M3
CyIIpyroB B KpailHe HeOJaronpusiTHOE IMOJIOKEHWE. bpadHbIM J1OroBOpOM CYHNpYyrd MOTYT
YCTAHOBUTH, KyJla U Kak OyIyT pacmpelensiThCs UX oOummi ceMmeiHbli Oroxer. JlomycTuM, 310
MOTYT OBITb OOBIYHBIE PACXOJbl HA IOBCEAHEBHBbIC HYXKHBI (IIMTAaHUE, MOXOAbl 33 OAEKIOH,
MEIMKaMEHThl) WJIM pPAacXofbl, CBsA3aHHble C oOyueHueMm pereil. Kpome 3Toro, BO3MOXKHO
IIPElyCMOTPETH B IOTOBOPE TAKKE CYMMBI, KOTOpPbIE OYIyT pacXxo/10BaThCs Ha IMYHbIE TOTPEOHOCTH
KaX/bIM CYOPYroM IO COOCTBEHHOMY YycMOTpeHHMI0. B Bpaunom pgoroBope cympyru MOryT
OTIpeIeNIUTh MPaBOBOM pekuM uMmylecTBa. Hampumep, umyniecTBo, npuoOpeTeHHOE CYIPYroM J10
Opaka WIM TMOJYYEeHHOE IO HAClEACTBY HE MOXXET ObITh MponucaHo B goroope. OObIUHO B
OTHOIIEHUU JTaHHOTO MMYIIECTBA BO3HHUKAIOT MPABOOTHOLICHMUS, perynupyomuecs ['paxxaanckum
KOJEKCOM, TO €CThb COBEPIIAIOTCA CHAEIKH C HEABMKHMBIM HMYIIECTBOM, TAKHE KaK JOTOBOP
JApeHusl, HalpuMep.

B 3akoHOnmaTenbcTBE MHOIMX CTpaH 3TOT MHCTUTYT CEMEHHOro IIpaBa BBEAEH JaBHO. B
OOJBIIMHCTBE €BPOINENUCKHUX CTPaH, B TOM yucie U B Poccun, oH npegHazHavyeH Juisl peryiupoBaHus
TOJIBKO HMYILECTBEHHBIX OTHOIIEHMH Mexay cynpyramu [2]. OmHako B 3aKOHOJATENIbCTBE
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Pecny6onuku benapych cymiecTByeT BO3MOXHOCTh HpomucaTh B bpauHoMm goroBope JIHUYHBIC
HEUMYIIECTBEHHbIE MpaBa. ITO MOXET OBITh COTJIAlleHHe MO MOBOAY (OpM, METOIOB U CPEICTB
BOCIIMTAHHUS AETEH U MECTA UX IIPOKUBAHMSI, IOPSAAKA OOILEHUS C AETbMHU OTAENIBHO ITPOKUBAIOLLETO
poauTens, NOpsAAoK Bble3na u3 PecnyOnmuku benmapych nereit U nMHble BONPOCHI BOCHHUTAHUS U
COJIepKaHuUs IETEH Mmocie pacTopKeHus: Opaka, eCiId 3TO He HapylIaeT MpaBa U 3aKOHHBIE HHTEPECHI
JIeTel W Apyrux JUIl U HEe NMPOTUBOPEUUT 3aKOHOoHaTenbcTBY Pecnybnmuku benmapych B ciyuae
pactopkeHusi Opaka. Tak, JMYHBIE HEMMYIIECTBEHHbIE IpaBa M OOS3aHHOCTH POAMTEICH
yctaHoBieHbl B cT. 68 KobC (mpaBa m 00s13aHHOCTH TIO: ONpPENENICHHUI0 COOCTBEHHOTO HMMEHH,
oT4yecTBa, (haMWINU JETel; ONpEAETCHUI0 TPAXKAAHCTBA AETEH B CIy4asX, MPEeIyCMOTPEHHBIX
3aKOHOJATEILCTBOM O rpakaaHcTBe PecriyOnuku benapych; onpeneneHuio Mecta JKUTeNbCTBA IeTeil
U HUX PETUCTPallUd IO MECTy JKHTEIbCTBA M MECTy NpeObIBaHUS; BOCHHTAHUIO JIETEH,
OCYLIECTBJICHUIO yX0/a U HAJ130pa 3a HUMH; OCYLIECTBICHUIO IIPEICTABUTEIBCTBA OT UMEHHU CBOMX
JIeTel; 00ecleYeHUI0 3allMUThl NpaB M 3aKOHHBIX HMHTepecoB aerei). C yd4érom yKa3aHHOIO, B
bpauHblii 10rOBOp JOIMYCTUMO BKJIIOYATh TOJBKO YCIIOBHS, IPEIyCMAaTPUBAIOLIUE MOPSIOK H
YCIIOBUSI OCYIIECTBICHUS YKa3aHHBIX MPAB U UCIOTHEHHs 00sI3aHHOCTEH, ¢ YIETOM OrpaHUYCHHIA,
ONpeleNsieMbIX 3aKOHOJATENbCTBOM. Takke B JAaHHOM JOTOBOPE HENb3sl NPELyCMOTPETH
00513aHHOCTH HECOBEPILIEHHOJIETHUX. B bpauHoMm J1oroBope MOKHO MPONUCaTh TOIbKO 0053aHHOCTH
CynpyroB (poauteneil), Tak KaK 3aK/IIOUEHHE TaKOro BHUAA JIOTOBOpPA CBSA3aHO HMEHHO CO
BCTYIUICHHEM JIUI] B Opak. B moroBope He MOXeT ObITh yCIOBHUH, NMPEIyCMaTPUBAIOLINX OTKA3 OT
yILIaThl ATMMEHTOB IOCJIE PACTOPKEHHs Opaka WM e B3bICKaHHWE aIMMEHTOB B MEHBIIIEH CyMMe,
YeM IPEeAyCMOTPEHO 3aKoHoAaTenbcTBOM. Ho oroBopuTh ycinoBue 00 alMMEHTaxX, KOTOpBIE
MPEBBIIIAIOT YCTAHOBJICHHBIN pa3Mep, MOKHO, KaK U TaKO#l acCHeKT, YTO JAaHHbBIC BBIMIATHI OyayT
B3BICKUBATbCSl UJIM YIUIAYUBATHCS 10 OKOHYAHUS BBICIIETO Y4€OHOTO 3aBEICHUS.

3akirouenue. Vcxoas U3 BBINIEH3I0KEHHOIO, MOXKEM CKa3aTb, YTO MPEAYCMOTPEHBI BCE
YCIIOBUS JIJISl 3aIUTHI [IpaB HECOBEPILEHHOJETHUX IpPH 3aKJIIOUeHUU bpayHoro noroBopa Mexay
poaurtensiMu. OCHOBaHUEM, Ha KOTOPOM, MOKHO CTPOUTh BBIBOJIBI O 3AILUILIEHHOCTH JIeTEN B JAHHOM
cilydae, SIBJISE€TCS TO, 4YTO B IEPBYI Odepeab, B TAaKOM BHJE JOrOBOpa OroOBapHUBAIOTCS U
3aKpEIUISIOTCS MpaBa U 00s13aHHOCTU CYIPYTOB U POAMUTENEH, TO €CTh 3TO HE JOJKHO MOBIHUATH HA
MIOJIOKEHHE BBIIICYTOMSHYTHIX M KaK-THOO yXyAIIaTh YCIOBUS UX MPOKUBAHUS U CYIIECTBOBAHMUS.

CuuraeM, 4TO Jis1 TOBBILICHUS 3aIUTHI PAaB HECOBEPIICHHOJETHUX CTOUT COIJIACOBHIBATH
MYHKTBI, Kacarouyecs aereil B bpaunom n1oroBope ¢ opraHaMu ONEKH U MONEYUTENbCTBA.
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